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In the Court of Appeals of the District of Columbia. 


No. 2482. 

John H. Howell, Appellant, 
vs. 

1 he Commercial National Bank, a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. No. 53114. 

Tiie Commercial National Bank, a Corporation, Plaintiff, 

vs. 

John H. Howell, Defendant. 

United States of America, 

District of Columbia, ss: 

^ it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 


Filed December 7, 1910. 

In the Supreme Court of the District of Columbia, 


At Law. No. 53114. 

The Commercial National Bank, a Corporation, 

vs. 

John H. Howell, Defendant, 


Plaintiff, 


The plaintiff, The Commercial National Bank, a corporation, sues 
the defendant, John II. Howell, for money payable by the defend¬ 
ant to the plaintiff, for that, Griffin Halstead, in the City of Wash¬ 
ington. District of Columbia, on the thirteenth day of January, nine¬ 
teen hundred and ten, by his promissory note, now overdue, prom¬ 
ised to pay to the order of the defendant. John H. Howell, three 
thousand dollars, ($3000), thirty days after said date, with interest 
thereon from its said date at the rate of six per cent, per annum until 
paid; and the said payee, John H. Howell, duly endorsed the said 
note before maturity to the plaintiff, and the said note on the date 
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f ^» j was duly presented for payment and was dishonored, 

whereof said endorser, John H. Howell, defendant herein, had 
notice, hut the said defendant did not, nor did anv one for him, 
pay the same or any part thereof. 

And the plaintiff claims of the defendant the said sum of 
three thousand dollars ($3000), with interest thereon at the 
rate of six per cent. j>er annum, from the thirteenth day of January, 
nineteen hundred and ten. and protest fees, amounting to two dol¬ 
lars and eleven cents ($2.11), according to the particulars of de¬ 
mand hereto annexed and hereby made part hereof, Insides costs. 

The plaintiff, The Commercial National Bank, a corporation, sues 
the defendant, John II. Howell, for other money payable by the de¬ 
fendant to the plaintiff; for money lent by the plaintiff to defendant 
and for money paid by the plaintiff for the defendant at his request; 
and for money received by the defendant for the plaintiff; and for 
money found to he due from the defendant to the plaintiff on ac¬ 
counts stated between them. 

And the plaintiff claims of the defendant the said sum of three 
thousand dollars ($3000). with interest thereon at the rate of six 
{>er cent, per annum, from the thirteenth day of January, nineteen 
hundred and ten, and protest charges, amounting to two dollars and 
eleven cents ($2.11), according to the particulars of demand hereto 
annexed; besides costs. 

J. J. DARLINGTON. 

MYER COHEN, 

Attorneys for Plaintiff. 


Particulars of Demand. 


$3000.00/100. 


Washington, D. C , Jan. 13 th, 1910. 


Thirty days after date 1 promise to pay to the order of John II. 
Howell. Three thousand and no/100 Dollars at The Commercial 
National Bank of Washington, D. C. 

Value received, with interest at the rate of 0 per cent, per annum, 
until paid. 

GRIFFIN HALSTEAD, 
Address, 705 Fourteenth St. N. W. 


Endorsed: John IT. Howell. Griffin Halstead and Co. Per W. S. 
Rover, Att’v. 

4. T * 


Affidavit of John Poole. 

******* 

City of Washington, 

District of Columbia . ss: 

Personally appeared, John Poole, who being first duly sworn 
makes oath and says: 

I am cashier of plaintiff. The Commercial National Bank, a cor¬ 
poration, the plaintiff named in the foregoing and annexed declara¬ 
tion hereby made a part hereof; that the plaintiff became the 
4 holder and owner of the note in said declaration mentioned, 
bona fide, for value in the usual course of business, before the 
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maturity of .said note and still owns and holds the same; that the 
genuine signatures of the defendant, John H. Howell, and of 
Griffin Halstead, appear on said note; that the said Griffin Halstead 
signed the said note as maker, and that said defendant, John H. 
Howell, endorsed the said promissory note in blank, and that the 
plaintiff became the holder thereof before its maturity for value, and 
without notice of any defenses and is still such holier; that at the 
maturity thereof the said note was duly presented for payment and 
was dishonored of which said dishonor of said note, the defendant, 
John H. Howell, was given written notice on the fourteenth day of 
February, 1910; that the hill of particulars annexed to the declara¬ 
tion is just and true, and is a true copy of the note declared on in 
the said declaration; that neither the principal sum nor any part 
thereof or the interest thereon, due said plaintiff from said defend¬ 
ant has been paid or satisfied in any manner whatsoever, hut the 
whole is now overdue and unpaid; that the plaintiff’s cause of action 
is grounded upon said promissory note, and that for such cause of 
action, the plaintiff has a just right to recover against the defend¬ 
ant, exclusive of all set-offs and just grounds of defense, the sum of 
three thousand dollars ($3000), with interest thereon at the rate of 
six per cent, per annum from the thirteenth day of January, nine¬ 
teen hundred and ten, and protest charges amounting to two dol¬ 
lars and eleven cents ($2.11). 

JOHN POOLE, Cashier. 

o Subscribed and sworn to l>efore me this 30th day of No¬ 

vember nineteen hundred and ten. 

[seal. ] CHARLES R. HARBAN, 

Notary Public, D. C. 


Pleas. 

Filed January 4, 1911. 

******* 

1. The defendant for plea to the declaration herein says that he 
did not undertake and promise the note as therein alleged. 

2. For further plea to said declaration the defendant says that he 
is not indebted as therein alleged. 

TUCKER, KENYON & MACFARLAND, 

Attorneys for said Defendant. 


Affidavit of Defense. 

******* 

District of Columbia, To wit: 

I. John H. Howell, do solemnly swear as follows, to wit: 

I am the person named as defendant in the above entitled 
cause and I deny the right of the plaintiff as to the whole of 
its claim. The grounds of my defense are as follows: 
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1. The plaintiff did not become the holder and owner of the note 
sued upon by it and which is mentioned in and is set forth in said 
declarations and particulars of demand thereto attached bona fide in 
the usual course of business before the maturity thereof as is al¬ 
leged in the affidavit filed in support of said declaration. On the 
contrary, the said note was acquired by the plaintiff not from this 
affiant who was the payee thereof, but was acquired by it from the 
maker thereof, one Griffin Halstead. Said note was on a printed 
form which was filled in by said Halstead, the written portions 
thereof being in his handwriting. He then delivered it to affiant 
and gffiant placed his name on the hack thereof and re-delivered 
it to the said Halstead, the maker thereof. Thereafter the said 
maker Halstead re-issued said note and negotiated or attempted to 
negotiate it with the plaintiff, which took it from him. The de¬ 
fendant is informed and believes and therefore avers and expects 
to prove at the trial that said promissory note was taken or at¬ 
tempted to be taken by the plaintiff from said Halstead in satisfac¬ 
tion or partial satisfaction of an antecedent debt which the plain¬ 
tiff claimed was owing to it by the said Halstead. 

2. Affiant further avers that his signature on the back 

of the said note was procured from him by said Halstead 

7 by fraud and misrepresentation, the circumstances of which 
were as follows: At or about the time of the procurement of 

affiant’s endorsement on said note, the said Halstead was the agent 
or broker of this affiant in the purchase and sale of stocks, said 
Halstead at said time and in order to procure affiant’s endorsement 
of said note, falsely and fraudulently represented to affiant that he 
had in his possession or under his control certain stocks which he 
had purchased for and on account of this affiant and it was necessary 
for said Halstead to he prepared to make additional payments in 
l>ehalf of affiant on account of said stocks; and he requested this 
affiant to place his, affiant's, name on the hack of said note to secure 
said additional payments if it should he necessary for him, the said 
Halstead, to make the same. Affiant believing said representations 
to he true, placed his name on the hack of said note as requested 
by said Halstead. At the time when said representations were made, 
as a matter of fact the said Halstead had unknown to affiant, sold 
in the open market said stocks and did not have the possession and 
control thereof. Immediately after so fraudulent- procuring affiant 
to place his name on the hack of said note, the said Halstead ne¬ 
gotiated the same with the plaintiff, through its vice-president, one 
A. G. Clapham. who at the time was its vice-president, and, its 
president lieing absent was acting as its chief executive officer, and 
who was also then a co-partner of said Halstead in the District 

8 of Columbia in the stock brokerage business. Affiant avers 
on information and belief and expects to show at the trial 

of this cause that the said bank through said Clapham not onlv 
did not take the «aid note bona fide and in the usual course of busi¬ 
ness. but that it took it with knowledge of the fraud that the said 
Halstead had perpetrated upon this affiant as aforesaid, the details 
of which are hereinbefore set forth. Said Halstead at the time of 
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the negotiation by him of said note as aforesaid was insolvent and a 
}>etition in involuntary bankruptcy was filed against him in this 
Court on January 19, 1910, upon which petition he was there¬ 
after adjudged a bankrupt. Affiant avers on information and be¬ 
lief and expects to show at the trial of this cause that the said bank 
at the time that it acquired said note had knowledge of the in- 
solvencv of said Halstead. 

JOHN H. HOWELL. 

Subscribed and sworn to before me this 4th dav of January, 
A. D. 1911. 

[seal.] AGNES L. MINICK, 

Notary Public, D. C. 

Joinder of Issue. 

Filed February 20, 1911. 

******* 

The plaintiff joins issue upon the defendant’s pleas. 

MYER COHEN, 

J. J. DARLINGTON, 
Attorneys for Plaintiff. 


9 Memorandum. 

May 29, 1912.—Verdict for Plaintiff for $3,000 and interest 
from January 13, 1910, and $2.11 protest fees. 


Supreme Court of the District of Columbia. 

Saturday, June 22, 1912. 

Session resumed pursuant to adjournment, Mr. Justice Stafford 
presiding. 

* * * * * * • * 

Now come here as well the plaintiff by its Attorney Mr. J. J. 
Darlington, as the defendant by his Attorneys Messrs. H. H. Glassie 
and E. S. Bailey; whereupon, the defendant’s motion for a new trial 
filed herein coming on to be heard, it is considered that said mo¬ 
tion be. and it is hereby overruled, and judgment on verdict 
ordered. 

Therefore, it is considered that the plaintiff herein recover against 
the defendant herein the sum of Three thousand dollars ($3,000.) 
with interest thereon at the rate of six (6) per cent per annum from 
the 13th day of January, 1910, and Two and 11/100 dollars ($2.11) 
cost of protest, being the money payable by said defendant to the 
plaintiff, by reason of the premises, together with the costs of suit 
to l>e taxed by the Clerk, and have execution thereof. 

10 The defendant by hi« Attorneys in open Court notes an 

appeal to the Court of Appeals of the District of Columbia, 
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and the |>enalty of the bond for costs on said appeal is hereby fixed 
in the sum of One hundred dollars ($100.). 

It is ordered that the time within which to submit the bill of 
exceptions, and file the transcript of record in this cause, in the 
Court of Appeals of the District of Columbia be, and it is hereby 
extended to and including September 14, 1012. 

Memoranda. 

July 5, 1912.—Apf>eal bond approved and filed. 

Septeml>er 9, 1912.—Time to submit exceptions further extended 
to October 15, 1912. 

October 9, 1912.—Bill of Exceptions submitted. 

Time to file record in Court of Appeals extended from day to day 
to, and including, November 20, 1912. 


11 Supreme Court of the District of Columbia. 

Friday, October 25, 1912. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
Clabaugh presiding. 

♦ * * * * * * 

Bv Justice Stafford. 

The Court having this day signed the bill of exceptions of the 
defendant heretofore submitted herein, now orders the same of 
record as of the time of the noting thereof at the trial. 


Bill of Exceptions. 

Filed October 25, 1912. 

******* 

Exited States of America, ss: 

Be it remembered that the above entitled cause came on for trial 
before Justice Stafford and a jury on the 20th day of May, 1912, 
present J. J. J)arlington, Esquire, on behalf of the plaintiff, and 
II. II. (I lassie and Edward S. Bailey. Attorneys, on behalf of the 
defendant. 

Thereupon after said jury had been impareled and sworn to try 
the issues joined between the parties in said cause, the plaintiff, to 
maintain the issues on its part joined, called John Poole who, 
being first duly sworn, testified in substance as follows: 
12 That he is the cashier of the plaintiff, the Commercial Na¬ 
tional Bank, and is familiar with the handwriting of Griffin 
Halstead and John H. Howell: that the name of Griffin Halstead 
signed, at the foot of the note exhibited to witness, as maker is the 
signature of Griffin Halstead and the handwriting on the back of 
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the note is the signature of John IT. Howell; that the paper annexed 
to the note was the original notarial certificate of protest, certifying 
that the notary presented the original note which was attached to 
the certificate, at the Commercial National Rank of Washington, 
I). C., on the 14th day of February, 1910, the day of its maturity, 
and demanded payment of the money in the said note specified, 
which was refused, and that on the same day he deposited in the 
post-office, postage prepaid, notice to the defendant of dishonor. 
Counsel for the plaintiff announced that he would strike out the 
signature of Griffin Halstead Company, the last endorser. Coun¬ 
sel for (lie plaintiff offered in evidence said note, including the en¬ 
dorsement of John II. Howell and the notarial certificate. There¬ 
upon counsel for the defendant objected to the admission of said 
note in evidence upon the following /rounds: First, That there was 
no proof that the plaintiff was the holder of the note; Second, that 
the note appeared to have an endorsement subsequent to that of 
John II. Howell and the inference was that the last endorsee, 
Griffin Halstead & Company, negotiated the note to the plaintiff. 
And the further ground that the cause of action declared on was 
the negotiation of the note direct to the plaintiff by 
Iff the defendant and that there was a variance between the 
cause of action and the proof. The objection was overruled 
by the court and exception reserved by the defendant, which ex¬ 
ception was duly noted by the trial justice upon his minutes. Coun¬ 
sel for the plaintiff thereupon read the note referred to — the jury as 
follows: 


$ff,000.00. 

“Washington, D. C.. January Iff, 1910. 

Thirty days after date T promise to pay to the order of John H. 
Howell Three thousand and no/100 dollars at the Commercial Na- 
tional'Bank, Washington, D. C. Value received, with interest at 
the rate of six per cent per annum until paid. 

• GRIFFIN HALSTEAD. 

Address 705 14th Street, N. W. 

No. — due 825. 


(Endorsements.) 

(In red ink) Griffin Halstead. Feb’y 14. ff016.00. ff8490. John 
II. Howell, Griffin Halstead & Co., Per W. S. Royer, Att’y.” 

Witness testified that the Commercial National Bank was the 
holder and owner of the note, and that no part of it had been paid. 

14 Cross-examination. 

To the inquiry how familiar he was with the handwriting of Grif¬ 
fin Halstead, the witness testified that Griffin Halstead was a cus¬ 
tomer of the Commercial National Bank for several years and witness 
had had many transactions with him, and frequently observed his 
signatures on notes and checks; that he saw the note just before it 
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was accepted by the bank, it was brought in by Mr. Halstead himself 
and was credited to the account of (iriffin Halstead & Company ; that 
it was not presented to witness alone to pass upon the question 
whether it should be discounted or not; that he and Mr. A. G. Clap- 
ham passed upon the question whether it should be discounted; that 
Mr. Clapham first considered the note. 

Redirect examination. 

The note was presented to Mr. Clapham who did not know Mr. 
Howell and who asked witness if witness knew him and what witness 
thought of the note, in that way witness considered the note with 
Mr. Clapham and that the acceptance of the same was the action of 
both Mr. Clapham and witness. Thereupon counsel for plaintiff an¬ 
nounced his case in chief closed. 

Thereupon the defendant to maintain the issues on his part joined, 
having been first duly sworn, testified as a witness in his own behalf 
in substance as follows: That his full name is John H. Howell 

15 and he is a resident of the City of Washington, District of 
Columbia; that he had dealings with Griffin Halstead with 

respect to the purchase of stocks and that the account now in ques¬ 
tion was opened in November, 1908; that he continued from that 
time to buy stock until shortly before Halstead l>ecaine bankrupt; 
that Halstead was a broker dealing both in local securities and secur¬ 
ities on the New York Stock Exchange, and his business so far as the 
New York end was concerned was done through the firm of Halley & 
Steiglitz, brokers in New York; that Halstead bought for the witness 
at his order such stocks as witness desired to purchase and sold as 
witness ordered the stocks to be sold; that witness’ transactions were 
all purchases with one exception and that was a side on the date of 
Mr. Harriman's death. On that date witness was carrying seventy- 
seven hundred shares of stock dealt in on the New York Stock Ex¬ 
change and he at that time ordered Griffin Halstead to sell thirty-two 
hundred shares of that amount* of stock. Subsequently witness bought 
back through Halstead the stock he had sold with the exception of 
two hundred shares; that seventy-seven hundred shares less two hun-. 
dred shares was the amount of stock witness was carrying through 
Halstead on the date of Halstead’s failure. The stock was purchased 
by the witness by payment of the margin required by Halstead, the 
margin being a partial payment. That Halstead furnished witness 
monthly statements of witness' account with him, with the exception 
of the statement for the month of December, 1909; that the 

16 last statement of his account rendered by Halstead was for 
the month of November, 1909. and at that time witness had a 

total of seventy-five hundred shares of stock with Halstead which 
embraced stocks of the Union Pacific. Northern Pacific, Chesapeake & 
Ohio, Steel, Pacific Mail, Reading, and Smelter. That the statement 
for November, 1909, was rendered to witness on the first day of De¬ 
cember and is the last statement of account rendered to him bv 
Griffin Halstead. 

Thereupon counsel offered in evidence the statement of account 
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for November, 1909, rendered to witness by Halstead which state¬ 
ment of account of list of stocks to credit of witness with Halstead 
and abbreviated notations thereon was explained by the witness as 
follows: 

Dec. Balance 50 shares A. M., which means American National 
Bank. 

1*200 No. Pac., which means Northern Pacific. 

800 Smelt., which means 800 shares of Smelter. 

2400 Rdg., which means in the language of the brokers 1200 full 
shares of Reading Railroad Company. 

2000 Un. Pac., which means 200 shares of Union Pacific Railroad 
Company stock. 

1000 Steel, which means 1000 shares of United States Steel com¬ 
mon stock. 

1200 C. & O., which means 1200 shares of Chesapeake & Ohio 
Railroad stock. 

100 Pac. Mail, which means 100 shares of Pacific Mail Steamship 
Company stock. 

17 That between the date of December 1st when the statement 
was given to witness by Halstead showing the stocks to wit¬ 
ness’ credit with Halstead down to December *22nd of the same year 
witness never ordered Halstead to sell any stocks; that Halstead had 
not during that period requested witness to put up any further money 
by way of partial payment or margin; that he had an interview with 
Halstead on December 22nd, 1909, in which he informed Halstead 
that witness was making preparations to go to his father’s home in 
Illinois for the Christmas vacation and that he would be away for 
about two weeks, and Halstead stated that it would be perfectly safe 
for witness to be away but suggested that witness had better give him 
a couple of notes for $2500 each so that in witness’ absence, if neces¬ 
sary, Halstead could raise that amount of money to protect witness’ 
interests if the market declined. The notes were drawn by Halstead 
in blank excepting so far as the amount was concerned, payable to 
the witness, signed by Halstead as maker and witness endorsed them; 
that he returned about the 6th or 7th of January and on either the 
7th or 8th Mr Halstead came to see witness and stated that he had 
used one of the $2500 notes for witness’ account and would like to 
have witness raise the other note from $2500 to $8000 and as the 
market was still declining witness said “all right.” Halstead had a 
note for $8000, signed by himself as maker, which witness thereupon 
endorsed and one of the two $2500 notes was returned to him by 

Halstead: that he had not told Halstead to sell any of his 

18 stock and Halstead had not called on witness for any margin 
with the exception of the notes which might be used for that 

purpose, if necessary; that the $8000 note, dated January 13, 1910, 
the note sued upon in this case, is the note witness endorsed and gave 
to Halstead on the 7th or 8th of January as a partial payment on 
the stocks held by witness; that thereafter he was at Mr. Halstead’s 
office daily and that at all times Halstead represented that he held 
for witness the full seventy-five hundred shares of New York stock 
in addition to the fifty shares of American National Bank stock; 

2—2482a 
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that on the morning of January l ", 1910, he told witness that if the 
market strengthened a little he would close part of witness’ account 
and about eleven o'clock his telegraph operator reported to witness 
that a portion of the stock had been sold. At about half-past eleven 
on the same day the telegraph operator reported to witness that the 
entire amount of stock, not including the fifty shares of American 
National Bank stock, had been sold at the direction of Halstead; on 
the same day at about quarter after twelve o’clock Halstead talked 
with witness and in pursuance of what Halstead said to him witness 
began an investigation to determine whether or not his stock had 
been actually sold bv Halstead on the 15th dav of January’, 1910, 
and he subsequently examined Halstead’s books. Witness was here 
handed Halstead’s books and asked to turn to entry of December 
22nd, 1909, which the witness did and he stated that he examined 
that book in the office of the District Attorney from Decem- 

19 ber 22nd, 1909, to January 14th. 1910, and there is no entry 
between those two dates indicating a sale by Halstead of wit¬ 
ness’ stocks. 

Cross-examination: 

When witness first began his dealings with Halstead, Halstead's 
office was in the Ebbitt House at the corner of 14th and F Streets 
and he dealt with him after his removal therefrom to the Colorado 
Building. He had dealings with him at these two ollices and also 
at the Washington Stock Exchange. Halstead did his business 
through the firm of Halley Steiglitz in New York and began deal¬ 
ing through them in 1908; that witness’ account was opened No¬ 
vember, 1908; that the amount of witness' indebtedness with Hal¬ 
stead at the time of the latter’s last statement to witness was $1,040.- 
325.08. which represented the unpaid portion of the purchase price 
of these seventy-five hundred shares of stock which witness had 
already named, together with fiftv -hares American National Bank 
stock; that the stock had not been issued to witness but was owned 
by him subject to the balance of the purchase price; that through¬ 
out the entire period from Nov. 1908 to December 1909 plaintiff, 
though the owner of the stock mentioned subject to the balance of 
the purchase price had never paid in full for a single share of stock 
and none had ever been issued to him; that he was not aware that 
his margin on his stock was ever wiped out. All the witness’ 

20 stocks in the transactions with Mr. Halstead were handled by 
Halley Steiglitz in New York with the exception of the 

American National Bank stock. The market was declining in 
Deceml>er when witness endorsed the note originally and was still 
declining in January when the witness endorsed the note for $3,000 
in substitution of the former note. The note was given in partial 
payment on witness’ account and Halstead proposed to raise the 
money on it. Note was endorsed bv witness. The understanding 
was that it was witness’ note, or that he was to take care of the note. 
Tt was not witness’ understanding that any of the stocks Halstead 
was handling for him except the American Nat. Bank stock was 
dealt in on the Washington Stock Exchange. 
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Redirect examination: 

The American National Bank stock is traded in on the local stock 
exchange. A margin is a partial payment on account of the stock 
and it is the usual and witness thought the universal custom to buy 
stocks on partial payment or margin. Halstead never stated to wit¬ 
ness prior to Decemlier 22nd that his stock had l>een closed out and 
the account which witness produced here of December 1st. does not 
indicate that witness’ stock had ever l)een closed out. The indebted¬ 
ness of $1,040,325.08 represented the difference l>etween witness’ 
margin and the value of the stock and his stocks were being carried 
on that margin. 

21 Recross-examination: 

The 1.040,000 would have l>een due to the parties furnishing these 
stocks, when issued ; since Halstead did bis business with Hallev and 

* 1 t 

Steiglitz, if the stocks bad been bought from them they would 
have furnished the stock when called upon and when they received 
the monev. Halstead was liable to them for it and witness was liable 
to him. 

He bought fifty shares of American National Rank stock on 
margin from Mr. Halstead at Halstead’s office. TTe margined it. not 
at the Stock Exchange but at Halstead’s office. The Stock Exchange 
does not deal in margins, but the members do. The Stock Exchange 

buvs and sells stocks and that is all. 

«. 

Thereupon, the defendant further to maintain the issues on his 
part joined, called Edward S. McCalmont who, being first duly 
sworn, testified in substance as follows:—That he is one of the ref¬ 
erees in bankruptcy of this court and that the case of Griffin Hal¬ 
stead, in bankruptcy No. 050, was referred to him; that the petition 
in bankruptcy was filed on the 10th day of January, 1910, and the 
receiver, Charles A. Douglass, was appointed on the same day. 
Halstead was adjudicated a bankrupt on the 8th day of March, 
1910. Edmund Brady was elected trustee of the estate. 

Thereupon the defendant, further to maintain the issues on his 
part joined, called Walter Scott Royer who being first duly sworn 
testified in substance as follows:—That he is bv occupation 

22 a telegraph operator and in November and December, 1909, 
was employed as operator by Griffin Halstead and was also 

general manager for Mr. Halstead while Halstead was absent from 
the office; that he continued in that employment until January 17, 
1910, and no other operator was in the office except when witness 
was absent; that the bookkeeper was Mr. Morice Joyce who is now 
dead. The books of account in the office were a day book or blotter, 
ledger, margin book and a cash book. Witness here identified the 
blotter or day book which he referred to and explained that it 
showed the different transactions in stocks, of buying and selling, 
what stocks were bought and what were received, and the stocks that 
were issued; that Mr. Joyce kept the book and that Halstead, witness 
and Joyce had access to it. That no other persons examined these 
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books except that each customer cuild look at his own account on 
request. That the entries in the day book between the dates of De- 
cember ‘2‘2nd, 1909. and January 15th, 1910, are in. the hand¬ 
writing of Mr. Joyce with the exception of a transaction on the *29th 
of December which is in the handwriting of witness. Between De- 
cernber *2*211(1. 1909, and January 14th, 1910, witness does not find 
any entries in the book indicating the sale of any stocks for Mr. 
Halstead’s credit excepting on the lltli of January, four hundred 
shares of Rubber at fiftv-one; on January 15, 100 shares of Pacific 
Mail; on January 15. 1910, subject to objection that this was subse¬ 
quent to the negotiation of the note to the plaintiff, at the 

23 direction of Mr. Halstead, he sent the order to Halley & 
Steiglitz to sell 1.200 full shares of Reading, 1,200 shares 

Northern Pacific. 2.000 shares Union Pacific, 1,000 shares Steel, 
common, S00 shares Smelter, 1.200 shares C. A; O., and 100 shares 
of Pacific Mail: that the entries on that date were made in the book 
by Mr. Joyce; that he ordered Halley A: Steiglitz to sell them. Hal¬ 
ley & Steiglitz reported bv wire that they were sold. They had such 

stocks on that dav to Halstead’s credit. 

« 

There was just one general account between Halley & Steiglitz 
and Halstead & Company and Mr. Howell s stock was included in 
that: that he was examined before the referee in bankruptcy with 
respect to these sales and that he could not now say whether he did 
not testify in sul>stanee before the referee in bankruptcy that no 
such sales occurred on that date, but that lie thinks he testified that 
they were made and he cannot say exactly about the date. All of 
Mr. Howell’s stocks were sold but witness does not remember the 
exact date; that he has no recollection of having testified before the 
referee that the stock was not sold on the 15th of January, and that 
the entries of such sale were fictitious If sold on the 14th they 
would have l>oen entered on the ledger as of the 15th. 

Witness here identified the stock ledger as one of the books of ac¬ 
count in the business of Halstead: that the account of Halley A: 
Steiglitz was kept in the ledger as one account and all trans- 

24 actions whether made for customers or for Halstead himself 
were carried in that one account: that the account would 

show all sales and purchases made by Halstead on any given dav. 
Tf in the course of a given day Halstead ordered by wire 
Halley A: Steiglitz to sell a certain number of stock®, the 
following day Halstead would receive a confirmation of 
the transaction in the form of a statement. When Halley & Steig¬ 
litz were wired to do anything they would in all instances wire 
whether they had done it and then would send a written statement 
to Halstead, mailed the same evening from New York This was 
(*alled the dailv statement. At the end of the month they would 
submit a statement of all transactions for that month. Witness was 
handed paper marked exhibit W M. D . N 1. Griffin Halstead fc 
Company account with TTallcv A r Steiglitz. dated the 19th dav of 
.Tanuarv. 1910. Witness testified that it was a statement sent to Hal¬ 
stead A: Oompanv by Halley Steielitg of the settlement of the ac¬ 
count between them from the 1*t of .Tanuarv to the closing of the 
account; it was made out on the 21st and received bv Halstead £ 


THE COMMERCIAL NATIONAL BANK. 


18 


Company about the 22nd or 23rd of January, 1910; this statement 
is the final one sent to Halstead & Company by Halley 
Steiglitz. That witness has had an opportunity since 
testifying, on yesterday, to refresh his recollection about 
the transaction of the loth of January, 1910, with Halstead; that he 
did not specifically telegraph to Halley & Steiglitz to sell those spe¬ 
cific stocks of Mr. Howell by designation of 1,200 Reading, 
25 1,200 Northern Pacific, etc.; what was really done was, on the 

last dav of business these were all New York stocks Hallev fc 
Steiglitz called for more margin and when Halstead could not fur¬ 
nish it an order was given to close the account and Halstead closed 
it. That is what hapi>ened between Halstead and Halley & Steig¬ 
litz. Witness could not say what stocks Halley & Steiglitz had on 
the 15th of January without reference to the books but if they had 
the particular stocks mentioned:—1,200 Reading. 1,200 Northern 
Pacific, 2,000 Union Pacific, etc., the same would show on the 
statement referred to of Halley A: Steiglitz. 

Thereupon the defendant offered in evidence the statement ren¬ 
dered by Halley & Steiglitz to Griffin Halstead & Company, dated 
19th day of January, 1910, and marked exhibit W. M. D. No. 1, 
and the same was read to the court and jury, which statement does 
not show that any stock corresponding with the particular stocks 
mentioned, namely, 1,200 full shares of Reading, 1,200 shares 
Northern Pacific, 2,000 shares Union Pacific, 1.000 shares Steel, 
common, 800 shares Smelter. 1.200 shares C. & O., and 100 shares 
Pacific Mail, were being carried by Halley & Steiglitz for Halstead 
at any time between January 8, 1910 and January 19, 1910, and said 
statement does not show the sale of said stocks, or any part thereof, 
between January 12. and January 19, 1910. or the sale between 
said dates of any stock corresponding therewith except the sale of 
two hundred shares of Pacific Mail on January 15, 1910. 

20 Witness was here handed the stock ledger account of 

Halstead Company with Halley Steiglitz. and after ex¬ 
amination of the same testified that there was nothing to show on 
said ledger the sale on January 15, 1910, of the following stocks: 
1.200 Reading. 1,200 Northern Pacific, 2.000 Union Pacific, 1.000 
Steel, common. 800 Smelter, 1,200 Chesapeake & Ohio, and 100 
Pacific Mail, except that on said date 200 shares of Pacific Mail 
were sold; that there was no sale of any of the other shares of stock 
enumerated, on that date: that the account does not show for whom 
the Pacific Mail stock was sold ; that the blotter, or day book, under 
date of January 15th shows that 200 shares of Pacific Mail were 
sold for the account of Mr. Halstead. 

Thereupon counsel for the defendant offered in evidence ledger 
l>ook showing the account between Hallev & Steiglitz and Halstead 
which was read to the court and jury, which book does not show 
the sale on January 15, 1910, of 1200 full shares of Reading, 1200 
shares Northern Pacific, 2.000 shares Union Pacific, 1,000 shares 
Steel, common, 800 shares Smelter, 1200 shares Chesapeake & Ohio, 
and 100 shares Pacific Mail, or any part thereof, except the sale of 
two hundred shares of Pacific Mail. 

The blotter of Halstead was offered in evidence which blotter 
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shows the sale of two hundred share* of Pacific* Mail for the account 
of Mr. Halstead on the 15th day of January, 1910. 

27 Cross-examination: 

Business on the Stock Exchange itself consists only in buying 
and selling for cash, out and out. 

The indebtedness as shown by the statement rendered to Mr. 
Howell of Halstead & Company represented what was due on the 
stocks above the margin. The stocks had never been delivered to 
Howell nor passed to his name in the account between Halley and 
Steiglitz and Halstead. All the stocks ordered by Halstead from 
Halley & Steiglitz were in Halstead s account not transferred to the 
names of any individual customers, and it was determined by the 
buying and selling slips which Halstead & Company had to which 
customer stocks ordered by Halstead and Company to l>e sold should 
be charged. Witness himself knows that plaintiff s margins were 
wiped out by the fall in the market. 

Redirect examination: 

Separate day looks were kept for the New York stock business 
and the Washington stock business. A day book was kept for the 
local exchange but in the ledger account of each customer the 
local stocks and the New York were all bunched together. Wit¬ 
ness had power of attorney at any time to draw a check or endorse 
any stock* Nobody shared in the profits of the business but Mr. 
Hal«tead. Mr. A. G. Clapham received part of the Washington 
Stock Exchange commissions, he was not in partnership. 
2ft Clapham would receive his money out of the local Stock 
Exchange business every three months at which time a 
statement would be rendered to him; witness usually made out the 
statement but does not know now exactly what proportion of the 
money went to Mr. Clapham. All accounts of Halstead and Com¬ 
pany were closed out and from the 17th to the 20th of January, 
1910. By saying that ITowelPs margins was wiped out, witness 
meant that if Halstead & Co. were in fact carrying HowelPs stock 
on that day, his margin would be wiped out. Tie did not at any 
time prior to January 15. 1910. inform Mr. Howell that Halstead 
was carrying all the stocks; he talked with Mr. Howell alxnit putting 
up more margin on the 15th of January. 1910. for his stocks with 
Halstead & Company because Halstead and Company were sup¬ 
posed to be carrying this stock for Mr. Howell. 

Recross-examination: 

The business done bv Halstead & Company of which Clapham 
received profits was business transacted on the Washington Stock 
Exchange. 

The transactions on the Washington Stock Exchange consisted 
in the buying and selling of local securities, stocks on margin, and 
trade transactions; that Halstead received a commission on the local 
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exchange and Clapham got a part of the commission; that the part 
received by Clapham embraced only a part of the commissions 
on sales made on the stock exchange; that where stocks were 
29 carried on margin Clapham received no part of the commis¬ 
sions. lie got no part of the profits for 50 shares of Ameri¬ 
can National Hank stock carried on margin by Mr. Halstead for 
Mr. Howell. 

Thereupon, on redirect, the following questions and answers were 
given: 

“(). If 1 came in and asked him to buy me fifty shares of Ameri¬ 
can National Hank and he bought it on the exchange in accordance 
with the usual course of practice, and I carried that stock for a 
month and I told him to sell it. he would sell it on the exchange, 
wouldn't he? A. Yes sir. 

“Q. And in that Mr. Halstead would divide the profit with Mr. 
Clapham? A. Not the- 

“Q. (Interrupting.) Sir? Isn’t that correct? A. According to 
my statement there on transactions that he told me to give Clapham 
half of, to make out a copy. 

“Q. Would include that transaction? A. If he told me to, ves 
sir. 

“Q. Although the customer had only put up a margin? Is that 
right? A. Yes sir. 

Recross-examination: 

Not all the local stock bought was Ixnight on the stock exchange. 
If stock were purchased by Halstead for a customer on the local 
stock exchange it would be for cash, Halstead would receive 
d0 a commission for the purchase of it and a commission for 
the sale of it and also a commission for carrying the loan, 
and Of these three items of profit Clapham would share in the com¬ 
mission for the purchase and sale of the stock, and would get noth¬ 
ing whatever of the profits for carrying it on margins. The carry¬ 
ing of the stock on margin is a private arrangement between the 
customer and the broker and is not transacted through the Stock 
Exchange. 

Redirect examination: 

On January loth, 1910. Halstead’s own margins were wiped out 
in New York. 

Thereupon the defendant, further to maintain* the issues on his 
part joined, called as witness Charles A. Douglass who, being 
first duly sworn, testified in substance as follows: That he was re¬ 
ceiver of the Griffin Halstead estate in bankruptcy, appointed as 
such on the 19th day of January, 1910, and took possession of all 
the hooks, papers and assets of the estate that he could locate; that 
he did not find among the assets of the estate 1,200 shares of Read¬ 
ing, 1,200 shares Northern Pacific, 2,000 shares Union Pacific, 1,000 
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shares Steel, common, <S00 share? Smelter, 1,200 shares Chesapeake 
& Ohio, and 100 shares of Pacific Mail, or any of them; that the 
statement of the account with Halley & Steiglitz and Halstead under 
date of January 19th, 1910, came into his possession as receiver. 

Thereupon the defendant further to maintain the 

31 issues on his part joined, called as a witness Edmund Brady 
who, being first duly sworn, testified in substance as follows: 

That he was elected trustee of the estate of Griffin Halstead and is 
still such trustee, and received the papers and assets belonging to 
the estate from Mr. Douglass, the receiver; that he found among 
the papers coming into his possession a contract between Mr. Hal¬ 
stead and Mr. Clapham. 

Thereupon the defendant offered in evidence the said contract 
between Clapham and Halstead and the same was then read to 
the court and the jury as follows: 

“Memorandum of agreement entered into this first day of April, 
A. I). 190b bv and between Griffin Halstead, of the city of Wash- 
ington District of Columbia, party of the first part, and A. G. Clap¬ 
ham, of the same place, party of the second part. 

“Whereas the parties hereto desire to enter into a co-partnership 
for the transaction of a general brokerage business upon the Wash¬ 
ington Stock Exchange and whereas it is necessary that the seat 
upon said Exchange Ik? purchased and held in the name of one of 
the parties thereto; 

Now therefore this agreement witnesseth: 

1. That the parties hereto mutually agree that they shall each 
contribute to the purchase of said seat upon said Exchange the sum 
of Five Thousand Dollars ($5,000.00) and that said seat shall l>e 

purchased and held in the name of the said party of the 

32 first part, and that all brokerage commissions earned by the 
said party of the first part as a member of the said Wash¬ 
ington Stock Exchange shall be equally divided lietween the parties 
hereto. 

2. It is hereby further mutually agreed that in the event of a 
dissolution of the co-partnership hereby created the party desiring 
to continue the conduct of the business of said co-partnership shall 
have the privilege of purchasing said seat before the same shall be 
offered at public sale, and that in the event of a sale of said seat 
to a third person the parties hereto shall share equally in the profit 
or loss resulting from said sale. 

3. The said party of the first part hereby agrees, for and in con¬ 
sideration of the •execution of this agreement and for other valuable 
considerations, that he will execute and deliver to the said party of 
the second part his promissory note in the sum of Five thousand 
Dollars ($5,000.00), payable on demand, to the order of the said 
party of the second part. 

4. The said party of the first part hereby further agrees that he 
will keep regular books of account of transactions had bv him upon 
said Exchange, and that said l>ooks shall be opened at all reasonable 
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times to the inspection of said party of the second part, and that he. 
the said party of the first part, shall render to the said party of the 
second part monthly statements of the business of the said 
d3 co-partnership on the first day of each and ever} 7 month 
thereafter, or oftener if requested by the said party of the 
second part 

5. The said party of the first part hereby further agrees that he 
will execute any and all orders for the purchase, and sale of stocks, 
bonds, etc. on the personal account of the said party of the second 
part upon said Exchange free of charge. 

b. In case of death of the party of the first part one-half of the 
Insurance that the seat of said* Exchange carries with it is to go to the 
party of the second part. 

In witness whereof the parties hereto have hereunto set their 
hands and affixed their seals of the day and in the year first hereto¬ 
fore written. Executed in duplicate. 

GRIFFIN HALSTE AI). [seal. | 

A. G. CL A PHAM. [seal.] 

Witness: 

CHAS. J. CROSBY. 

That witness does not know whether the partnership between Hal¬ 
stead and Clapham was in effect down to the time of Mr. Halstead’s 
bankruptcy. He found no papers, however, indicating a dissolution 
of the partnership. 

And thereupon the defendant rested. 

Thereupon, the plaintiff further to maintain the issues on its part 
joined, called A. G. Clapham in rebuttal who, being first duly sworn. 

testified in substance as follows:—That he is the president of 
34 Commercial National Bank; that he never had any arrange¬ 
ment agreement or relation with Mr. Halstead under which 
witness shared or in any way participated in Halstead’s profits from 
carrying stocks on margin; that he never examined the books of 
Halstead, to know about other contracts; that prior to the bank¬ 
ruptcy proceedings against Mr. Halstead he had no knowledge that 
Halstead was carrying stocks on margin for Mr. Howell; that he 
had no knowledge that the promissory note in suit was given in con¬ 
nection with any stock arrangement l>etween Mr. Howell and Mr. 
Halstead; that the Commercial National Bank acquired the prom¬ 
issory note on the 14th day of January; it was brought in late in the 
afternoon of the 13th and was put through the business of the bank 
on the 14th; that he actually accepted it on the 13th and it was cred¬ 
ited to the Halstead & Company account; that the bank gave 
$3000.00 for it; the money was not given to Halstead he was credited 
on the books of the hank for the note. That it was a note which the 
witness designated as a new discount, accepted January 13th, that 
Halstead owed the bank, represented by a note endorsed by R. H. 
Lynn, the sum of $3825.00; Mr. Halstead came in on the 13th, the 

dav the other note matured, and stated that owing to Lynn’s death 

•/ 

3—2482a 
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he would either have to carry past due paper until Mr. Lynn’s estate 
was settled or he could give us a note of $3000.00, with the endorse¬ 
ment of Mr. John II. Howell, and pay $8*25.00. Witness told Hal¬ 
stead that he was not acquainted with Mr. Howell but would 
35 let him know later that afternoon; that after a conference 
with Mr. Poole, the cashier, witness called up Mr. Halstead 
and told him that the note would be accepted; the other note was re¬ 
turned to Mr. Halstead canceled, and the balance paid in cash by 
Halstead; that the note in suit was never to witness’ knowledge dis¬ 
honored before he took it, that it was taken in good faith and he had 
no notice of any infirmity in resj>ect to the note, and no notice, 
knowledge or suspicion of any defect in it. 

Cross-examination : 

That the note was placed to the credit of Halstead and Halstead 
gave a check for the difference between the Lynn note and the note 
endorsed by Mr. Howell; that the note took the place of the Lynn 
note; the Lvnn note was paid by the Howell note together with a 
check for $825.00; that the note in suit did not pass to the credit of 
Halstead so that he could check against it; that he was not a partner 
with Halstead except that he owned one-half of the seat on the local 
stock exchange and expected one-half of the commissions for selling 
and buying on that exchange and was a partner to that extent; that 
he got one-half of the commissions on all bonds and stocks sold or 
bought on the Washington Exchange by Mr. Halstead, that he knew 
Halstead was carrying on a general brokerage business and buying 
and selling stocks for customers on New York, in his office. He 
knew that Halstead was receiving orders from customers to buy and 
sell for them stocks traded in on the Washington Stock Ex- 
36 change, but did not know that he was receiving such orders 
and contracting to buy stocks upon payment of margin; all 
the stocks and bonds that he bought were supposed to be for cash as 
far as the Washington Stock Exchange is concerned; that the con¬ 
tract l>etween them only included the commissions on stocks bought 
and sold on the Exchange; that he began transactions with Mr. Hal¬ 
stead in 1006 and never examined the books, but accepted the state¬ 
ments rendered every three months by Mr. Halstead as accurate; 
that he did not ask Mr. Halstead how it happened that the note in 
suit was made by him and was requested to be disemfnted for his 
credit. When the note was presented to witness by Mr. Halstead he 
did not then present the check but brought it over later in the after¬ 
noon of the 13th ; the Lvnn note was due on the 13th of Januarv and 

1 % «/ 

he does not remember how long the note had been carried, whether 
it was the original note or a renewal; that he did not deliver the 
Lynn note personally to Mr. Halstead; that the Lynn note was sur¬ 
rendered on the 14th and that the last thing witness did with the 
Howell note was to give it to the note teller with directions to dis¬ 
count it. He could not recall the day he discovered that Mr. Hal¬ 
stead had gone broke. He did not ask Mr. Halstead how Halstead 
happened to have the Howell note and for what purpose, he did not 
think it was anv of his business to do so. The last statement he re- 
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ceived of his profits from Halstead was on December 31, 1909. At 
^ the time of his failure Halstead was not indebted to witness 

3/ with the exception of one-half of the sales that were made on 

the local stock exchange, hut was indebted to the Commercial 
Bank for some paper discounted for him. 

Redirect examination: 


That the Lynn note has not been carried bv the Commercial Na¬ 
tional Bank as one of its assets since the discount of the Howell 
note: that it is not the custom when a man brings a note for dis¬ 
count to inquire of him how he got it: that prior to the announce¬ 
ment of Mr. Halstead’s bankruptcy he had no knowledge or sus¬ 
picion that he was insolvent: that he does not think the endorsement 
of Halstead & Co. was on the note when it was brought in but Hal¬ 
stead kept his account with the bank in the name of Halstead and 
Company and he endorsed it to show whose account it was discounted 
for and that it is not unusual for the makers to offer notes for dis¬ 
count. That witness never received profits of any character from 
Halstead except half of the commissions of sales on the local Stock 
Exchange and that the bank rarely discounts paper without two 
names upon it even though it believes one of them to be entirely 
solvent. The witness further testified that although the last endorse¬ 
ment was Howell’s when the note was brought in, its discount could 
have gone to Halstead individually if he had asked it. 

Thereupon the plaintiff further offered as a witness on its behalf 
John Poole, its cashier, who testified that at the time the plaintiff 
accepted the note in suit, it had never been dishonored in anv 
38 way to his knowledge, or to the knowledge of the bank in so 
far as he knew, and that it was taken in good faith and for 
value by the plaintiff: that the value given was a $3,000 promissory 
note signed bv Griffin Halstead A T Company, endorsed by Linn, 
which matured on January 13. 1010: that the Linn note was due on 
January 13th and the note was accepted on that day, for which rea¬ 
son the Linn note was not protested; that the bank had no notice or 
suspicion of any infirmity in the note in suit at the time it was ac¬ 
cepted, nor of any defect in Mr. Halstead’s title to it; that it is a very 
frequent occurrence to discount a note for the maker which has been 
endorsed by the payee. 

On cross-examination the witness testified that he could not answer 
as to the custom in some of the banks, but in the plaintiff and in 
some others with which he was somewhat familiar, the discount in 
such cases is frequently passed to the credit of the maker, with the 
notation on the face of the note “Credit maker”; that this notation 
was not necessary but was a guide to the teller and his assistant as 
to whose account the credit should be placed to; that, when the note 
was presented to him for discount, he was not told that Mr. Howell 
was an accommodation endorser, and that he could not say that the 
note indicated that he was not; Mr. Halstead kept his account with 
the plaintiff bank under the name of Halstead & Company; that the 
plaintiff bank had the note in its possession on January 13th, but 
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not on its records until the 1 1th, and he would not think that 
3b the bank would he the owner of it on the 13th; that the 
hank made demand for payment of the Linn note and held 
its protest in reserve. Mr. Clapham asked witness what he thought 
about taking that note—thinks it was explained that it was to l>e 
taken in lieu of the balance of the note which matured that day, 
with a curtail of seven hundred odd dollars and interest, making up 
the rest of the note endorsed by Linn, and they accepted the note, 
on the financial res|>onsihility of the parties to it. The Howell note 
was not passed to the credit of Mr Halstead—that is. it was not cred¬ 
ited as a deposit would be to his ledger account; it was taken as $3000 
in consideration of the balance of the other note. The bank's dis¬ 
count register simply shows that a note made by Halstead, endorsed 
by Howell, was discounted for Halstead A: Company. 

On re-direct examination, the witness testified that the Linn note 
was not protested for the reason that a settlement had been expected 
and agreed upon, although not put in the day's work on which the 
Linn note matured, and it was not protested on the next day because 
it was then treated as paid fully. Mr. Linn, at the time of his 
death, was the president of the American National Bank. He can¬ 
not tell from the position of the names u|w>n the note which was the 
party accommodated; the endorser may be the accommodated party 
as well as the maker: it is frequently either way. 


Thereupon the defendant rested. 

Thereupon the plaintiff moved the court to direct tin* jury to re¬ 
turn a verdict for the plaintiff. 

40 Thereupon the defendant objected to the granting of said 
motion by the court on the following grounds: That the 

plaintiff was not a bona fide holder for value of the note in suit; 
that the note in suit was on its face irregular and put the plaintiff 
upon notice of any defects in said note; that the note was presented 
to the plaintiff by Griffin Habtead. the maker thereof, for and on 
his own behalf, and that plaintiff was therefore put upon notice of 
any infirmities of said note and any equities obtaining between the 
maker of the note and the defendant, the payee of the same; that 
the note as shown by the evidence was obtained from the defendant 
by fraud practiced on him by Griffin Halstead; that. A. G. Clapham 
who accepted the note from Halstead on behalf of the plaintiff was 
the partner of Griffin Halstead and knew, or should have known, of 
Halstead's transaction and of the fraud practiced by Halstead in 
obtaining the note and the knowledge of Mr. Clapham was imputed 
to the plaintiff; and also that there was a variance between the cause 
of action and the proof. 

The Court: There is one aspect of the case on which 1 would be 
glad to hear counsel after they have thought of it for a moment. 

There is no question, from the evidence, that Mr. Howell made 
this note. It was not dated but it was made payable to his 

41 order and endorsed by him and bv him left with Mr. Hal¬ 
stead to be used exactly as it was used. That was the au¬ 
thority he gave him ; not to be used at the time, but to be used in 
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the very way it was used; that is, as a note upon which Mr. Hal¬ 
stead was to receive money. There is no evidence tending to show 
that lie ever withdrew that authority. The note was in the hands 
of Mr. Halstead with authority from Mr. Howell to make that use 
of it, unrevoked at the time when it was so used. 

Idle question that has occurred to me is whether, the note having 
been used in that way, if either the bank or Mr. Howell is to suffer, 
whether the principle can be invoked that it was Mr. Ilowell who 
made the wrong or fraud possible, and therefore he should suffer 
rather than the bank. It occurred to me possibly that principle 
might be invoked in the case. 

Mr. Darlington: It involves the whole doctrine of negotiable 
paper. 

Tbe Court: Of course if the paper—l>eing negotiated in the way 
it was by the maker after it had been endorsed by the payee—if that 
is a circumstance that put the bank upon inquiry, then I take it 
the bank is to be charged with such knowledge as it could have 
gained upon inquiry, and that means, I suppose, inquiry of Mr. 
Howell; so that if it had inquired of Mr Howell on the 14th or 
18th of January, whether it was at liliertv to let Mr. Halstead have 
$8000.00 upon that note, what answer would it have received? Is 
there any evidence to show that it would not have received 
4*2 the answer to let him have the money? 

Mr. Darlington: I think there is none. 

The Court: Is there anv evidence that at that time Mr. Howell 
would not have said that the note was duly signed by him and au¬ 
thorized by him to be used? 

%/ 

Mr. Glassie : Whv, ves; if he had known the fact. 

The Court: Known what fact? 

M r. G lassie: Known the fact that this man had got it by an 
absolute false representation. 

The Court: That is a different thing. 

Mr. Glassie: I submit that the doctrine of protection of a bona 
tide holder is an exception to the fundamental principle of law that 
no man can give that which he does not have. Halstead, under 
these circumstances, had no claim against Ilowell to take Howell’s 
paper and use it for his own purposes, as he did. He was without 
title as against Howell. 

The Court: It seems to be perfectly clear, as a matter l>oth of 
law and justice, in this case, that if the bank or Mr. Howell is to 
suffer in this matter it should be Mr. Howell, and I shall tell the 
jury that I think there is nothing for them to do except to render 
a verdict for the plaintiff. 

I will grant this motion and note an exception. 

Thereupon the court granted said motion and directed the jury 
to return a verdict for the plaintiff, which was accordingly 
48 done, to which ruling and direction of the court the defend¬ 
ant then and there duly excepted, which exception was noted 
by the Court on its minutes. 

Re it further remembered that each of the separate and several 
exceptions taken by counsel for the defendant, as hereinbefore set’ 
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forth were so taken by counsel for the defendant then and there 
before the jury retired, and each of said exceptions was then and 
there separately and severally entered upon the minutes of the 
Justice presiding at the trial: And thcreii|>on this bill of exceptions 
was then and there reduced to writing and the defendant, by his 
counsel, prayed the court to sign and seal this, his said bill of ex¬ 
ceptions, which is accordingly done, and said bill of exceptions is 
hereby made a part of the record in said case, now for then, this 
25th dav of October, A. I). 1912. 

WENDELL P. STAFFORD, Justice. 


A**iynmehta of Error. 

Filed November 9, 1912. 

* * * * * * * 

Comes now the defendant. John 11. Howell, and says that the 
Supreme Court of the District of Columbia erred in the following 
particulars, which upon lib ap|>eal to the Court of Appeals, he as¬ 
signs for error: 

1. The court erred in directing the jury to return a ver- 

44 diet for the plaintiff. 

2. The court erred in admitting in evidence the note sued 
on over the objection of the defendant that there was a variance 
between the cause of action and the proof by reason of the declara¬ 
tion stating a negotiation of the note by the defendant and the proof 
showing a negotiation thereof by the maker of the same. 

3. The court erred in holding in effect by directing a verdict 
that the plaintiff a< a matter of law was the bona fide holder of the 
note in suit for value in due course. 

4. The court in directing a verdict without first expressly holding 
that the negotiation of the note to the plaintiff was in the regular 
course of business erred in making such direction upon the ground 
of the inapplicable equitable principle that where one of two inno¬ 
cent parties is to suffer by the fraud of a third, the loss must be 
borne bv the one whose acts have placed the third person in the 
position whereby he could perpetrate the fraud. 

5. The court erred in holding that the act of the defendant in 
leaving the note with his endorsement in the possession of Halstead 
to he u-ed by Halstead in the stated emergency and the possession 
of said note so left with him to he used in said emergency, enabling 
Halstead to perpetrate a fraud upon plaintiff, the defendant should 
be required to stand the loss, although the note was not negotiated 
in the regular course of business and notwithstanding said Halstead 

had obtained the signature of the defendant TTowell by fraud 

45 and had negotiated the note to the plaintiff in breach of faith 
and under such circumstances as amounted to a fraud upon 

Howell. 

6. The court erred in directing a verdict upon the supposed 
principle of equity, without regard to the fact, that the note was 
hot negotiated by the plaiptiff in due course. 
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7. The court erred in failing to hold that the negotiation by the 
maker of a note bearing the endorsement of the payee was an ir¬ 
regularity appearing upon the face thereof, putting the plaintiff 
upon notice of the infirmities and equities between such maker and 
the defendant, the payee of the note. 

8. The court erred in refusing to submit to the jury the question 
whether Halstead had not obtained the note by fraudulent repre¬ 
sentations testified to bv the defendant and whether he had not 

« 

negotiated the note in breach of faith and in fraud of the defendant 
Howell whereby the title would have been defective. 

9. The court erred in withdrawing from the jury by peremptory 
direction of a verdict the question whether Clapham, the vice-presi¬ 
dent of the plaintiff corporation, who accepted the note and who 
was at the time a partner of Halstead either knew or that his rela¬ 
tion*, as proved, were such that he should have known the fraud 
practiced upon Howell by Halstead and in holding as a matter of 

law that such knowledge, if found, would not be imputable 
46 to the plaintiff. 

TUCKER, KENYON & MACFARLAND, 

II. II. GLASSIE & E. S. BAILEY, 

Attorneys for Defendant. 

Designation for Record on Appeal. 

Filed November 9, 1912. 

******* 

The Clerk of said Court will please prepare record on appeal 
herein and include in the transcript of record the following: 

1. Declaration. 

2. Pleas, 

6. Joinder in issue. - 

4. Memoranda of trial and verdict of jury. 

5. Memoranda of motion for new trial. 

6. Order overruling said motion. 

7. Judgment of Court on verdict of jury. 

8. Memoranda of bond on appeal. 

9. Memoranda of orders extending time to submit bill of ex¬ 
ceptions and for filing transcript of record. 

10. Bill of exceptions. 

11. Assignment of errors. 

12. This designation. 

TUCKER, KENYON & MACFARLAND, 

H. IL GLASSIE & E. S. BAILEY, 

Attorneys for Defendant. 


47 To J. J. Darlington, Esquire: 

Take notice that the above designation was filed on the 9th dav 
of November, 1912. 

TUCKER. KENYON & MACFARLAND 
H. IT. GLASSIE & E. S. BAILEY, 

Attorneys for Defendant, 
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48 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 


I, John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 47, both inclusive, to be a true and correct transcript of the rec¬ 
ord, according to directions of counsel herein tiled, copy of which 
is made part of this transcript, in cause No. 53114 at Law, wherein 
The Commercial National Bank, a corporation, is Plaintiff and John 
11. Howell is Defendant, as the same remains upon the liles and of 
record in said Court. 

In testimony whereof, 1 hereunto subscribe mv name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 18th day of November. PM2. 

(Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
2482. John II. Howell, appellant, vs. The Commercial National 
Bank, a corporation. Court of Appeals, District of Columbia. Filed 


Nov. 19, 1912. 


Henry W. Hodges, clerk. 
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jjourt of Jialrkt of Columbia. 


January Term, 1913. 


No. ‘248*2. 


JOHN H. HOWELL. Appellant, 

V8. 

THE COMMERCIAL NATIONAL BANK, a Corporation, 

Appellee. 


BRIEF FOR APPELLANT. 


Statement of Case. 

This is an appeal by John H. Ilowell, the defendant be¬ 
low, from the action of the court below in directing the jury 
to return a verdict in favor of the plaintiff, the Commercial 
National Bank. 

The declaration of the appellee, the plaintiff below 7 (here¬ 
inafter designated as the plaintiff), alleged in substance that 
one Griffin Halstead, on June 13, 1910, by his promissory 
note, promised to pay to the order of the defendant, John 
H. Howell, three thousand dollars ($3,000) thirty days 
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after date, with interest, and that the payee, Howell, endorsed 
the note before maturity to the plaintiff (R., 1). 

The facts as developed at the trial were that Griffin 
Halstead, the maker of the note, had an office in the Colo¬ 
rado building, in this city, where Griffin Halstead & Com¬ 
pany conducted a stock brokerage business and dealt in 
stocks and securities on the Washington Stock Exchange and 
the New York Stock Exchange. A. G. Clapham, the vice- 
president of the plaintiff bank and acting president of said 
bank when the note was taken, was a partner of Halstead in 
said brokerage business under the terms of the partnership 
agreement found on pages lb and 17 of the record. 

In November, 1908, the defendant Howell began to trade 
in stocks through the firm of Griffin Halstead & Company 
as his brokers, and the transactions between them continued 
without interruption until Halstead became a bankrupt (R , 
IS). The stock was purchased by Howell in the usual way, 
by the payment of the margin or partial payment required 
by the broker, the broker carrying the stock for and on ac¬ 
count of the purchaser and rendering monthly statements 
of the account in resj>ect to the stocks so carried. The state¬ 
ment of account rendered by Halstead on December 1, 1909, 
for the month of November, 1909, which was the last ac¬ 
count rendered prior to his bankruptcy, purported to show 
that Halstead & Companv held for Howell a total of seventv- 
five hundred shares of stock, as follows: 50 shares of Amer¬ 
ican National Bank stock, 1,200 shares of Northern Pacific, 
800 shares of Smelter, 2,400 shares of Reading, 2,000 shares 
of Union Pacific, 1,000 shares of Steel, 1,200 shares of Chesa¬ 
peake & Ohio Railroad. 100 shares of Pacific Mail (R., 8-9), 
all of which had been purchased by Howell at various times 
prior to said date, the margin required by the broker having- 
been paid. On December 22, 1909, Howell having informed 
Halstead that he was making preparations to go to his 
father’s home for the Christmas vacation and would be 
awav for about two weeks, Halstead said that it would be 
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perfectly safe for him to be away, but suggested that Howell 
had better give him a couple of notes for $2,500 each, so 
that in Howell’s absence, if necessary, Halstead could raise 
that amount of money to protect Howell’s interests if the 
market declined (R., 9). Notes were drawn by Halstead 
in blank except so far as the amount was concerned, payable 
to Howell and signed by Halstead as maker. Howell en¬ 
dorsed them. Defendant returned to Washington about the 
0th or 7th of January, and on either the 7th or 8th Halstead 
came to see him and stated that he had used one of the 
$2,500 notes for Howell’s account and would like to have 
Howell raise the other note from $2,500 to $3,000, to pro¬ 
tect Howell’s interests. Howell consented and endorsed a 


note for $3,000, signed by Halstead as maker, in substitu¬ 
tion of the former note for $2,500, which was returned to 
him by Halstead (R., 9-10). This, like the prior note, was 


not dated. At this time Halstead was representing that he. 
held for Howell the full seventy-five hundred shares of New 
A*r P Stock in addition to the American National Bank 
stock. 


Late in the afternoon of the 13th of Januarv, 1910, the 

c. 7 7 

$3,000 note was brought into the plaintiff bank by Halstead 
and offered to Clapham, vice-president and acting president 
of the plaintiff bank, for flic purpose of taking up a debt 
of $3,825 which Halstead owed the bank, represented by a 
note endorsed by R. II. Lynn, which had matured on that 
day. In offering the note Halstead stated that, owing to 
Lynn s death, he would either have to carry past-due paper 
until Lynn’s estate was settled or he could give the bank 
a note of $3,000. with the endorsement of Mr. John H. 
Howell, and pay $825 (1L, 17-18). According to Mr. Clap- 
ham’s testimony, he told Halstead he was not acquainted with 
Mr. Howell, but would let him know later that afternoon; 
that after a conference with Mr. Poole, the cashier, he called 
up Halstead and told him the note would be accepted. The 
note accordingly was accepted and the other note for $3,825 
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returned to Halstead and the difference paid in cash by 
Halstead. The transaction was consummated so late in the 
afternoon of January 13 that “it was put through the busi¬ 
ness of the hank on the 14th" (R., 17), and “the Lynn note 
was surrendered on the 14th" (R., 18). At the time of the 
negotiation of the $3,000 note to the plaintiff as well as 
when he first obtained Howell’s endorsement of the $2,500 
note for which it was given in substitution, and during the 
whole intervening period, Halstead did not have any of the 
stocks which he represented himself as having purchased 
on Howell’s order and as holding for his account. Upon 
this evidence of Halstead’s fraud in procuring Howell’s 
endorsement of the note in suit, the plaintiff bank proceeded 
to give in evidence the facts surrounding the negotiation of 
the note (R., 17-20) for the purpose of meeting the burden 
of proof that it was an innocent holder in due course. 

At the conclusion of the whole testimony the plaintiff 
moved the court to direct a verdict. The presiding justice, 
without deciding that the negotiation of the note was in due 
course of business, held that the plaintiff was entitled to 
a verdict upon the equitable principle that when one of two 
innocent parties is to suffer by the fraud of another, the loss 
must be borne by the one who made the wrong or fraud 
possible, and that as it was Howell who made the fraud 
possible bv leaving the note in the hands of Halstead with 
authority to make use of it. therefore he should suffer in¬ 
stead of the bank. 

Assignments of Error. 

1. The court erred in directing the jury to return a verdict 
for the plaintiff. 

2. The court erred in admitting in evidence the note sued 
on over the objection of the defendant that there was a 
variance between the cause of action and the proof by rea¬ 
son of the declaration stating a negotiation of the note by 
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the defendant and the proof showing a negotiation thereof 
by the maker of the same. 

3. The court erred in holding in effect by directing a 
verdict, that the plaintiff, as a matter of law, was the bona 
fide holder of the note in suit for value in due course. 

4. The court, in directing a verdict without first expressly 
holding that the negotiation of the note to the plaintiff was 
in the regular course of business, erred in making such di¬ 
rection upon tfye ground of the inapplicable equitable prin¬ 
ciple that where one of two innocent parties is to suffer by 
the fraud of a third, the loss must be borne by the one 
whose acts have placed the third person in the position 
whereby he could perpetrate the fraud. 

5. The court erred in holding that the act of the defend¬ 
ant in leaving the note with his endorsement in the pos¬ 
session of Halstead, to be used by Halstead in the stated 
emergency, and the possession of said note so left with him 
to he used in said emergency enabling Halstead to perpe¬ 
trate a fraud upon plaintiff, the defendant should be re¬ 
quired to stand the loss, although the note was not nego¬ 
tiated in the regular course of business and notwithstand¬ 
ing said Halstead had obtained the signature of the de¬ 
fendant Howell by fraud, and had negotiated the note to the 
plaintiff in breach of faith and under such circumstances 
as amounted to a fraud upon Howell. 

6. The court erred in directing a verdict upon the sup¬ 
posed principle of equity, without regard to the fact that 
the note was not negotiated by the plaintiff in due course. 

7. The court erred in failing to hold that the negotia¬ 
tion by the maker of a note bearing the endorsement of the 
payee was an irregularity appearing upon the face thereof, 
putting the plaintiff upon notice of the infirmities and equi¬ 
ties l>etween such maker and the defendant, the payee of 
the note. 

8. The court erred in refusing to submit to the jury the 
question whether Halstead had not obtained the note by 
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fraudulent representations testified to by the defendant, and 
whether he had not negotiated the note in breach of faith 
and in fraud of the defendant Ilowell, whereby the title 
would have been defective. 

9. The court erred in withdrawing from the jury, by 
peremptory direction of a verdict, the question whether Clap- 
ham, the vice-president of the plaintiff corporation, who ac¬ 
cepted the note and who was at the time a partner of Hal¬ 
stead, either knew or that his relations, as prQyed, were such 
that he should have known the fraud practiced upon Howell 
by Halstead, and in holding as a matter of law that such 
knowledge, if found, would not be imputable to the plaintiff. 


ARGUMENT. 

FIRST POINT. 

The variance between the allegation that the defendant 
negotiated the note to the plaintiff and the proof that it was 
negotiated by Halstead, the maker, was fatal. 

This court, in Jerman vs. Edwards, 29 App. D. C., 535, 
has held that the holder of a promissory note by endorse¬ 
ment in blank by the payee may strike out a subsequent 
endorsement under which he does not claim title, and may 
recover in an action against the maker and the payee with¬ 
out regard to the nature or character of the stricken-out 
endorsement. It seems obvious, therefore, that if the plaintiff 
does claim title through a given endorsement (while he is 
at liberty to sue the prior endorsee directly), he cannot, as 
a matter of pleading, allege a direct endorsement by that 
former endorser and sustain the allegation by proof of a 
different endorsement through which his whole title is in fact 
deraigned. 

Sweetzer vs. Claflin, 74 Tex., 667; 12 S. W. Rep., 
395. 


? 


The question is simply one of pleading and proof. A man 
can no more recover on a case proved but not stated than 
he can on one stated but not proved. 

It should be observed that we do not in the least question 
the plaintiff's right to strike out the endorsement of Hal¬ 
stead and thereby release Halstead in point of liability, but 
when after this had been done the fifct still remained that 
to show itself to he the holder the plaintiff had to prove an en¬ 
dorsement by Halstead while it had alleged a direct endorse¬ 
ment by the defendant. The reasoning and analogy of the 
decided cases is contrary to the course pursued by the plain¬ 
tiff. When the declaration in legal effect alleges a contract 
between the plaintiff and the defendant, and the proof shows 
a contract between the defendant and a third person, which 
the latter has assigned to the plaintiff, there is a total failure 
of proof. 

Dennis vs. Spencer, 45 Minn., 250, 251. 

Sweetzer vs. Claflin, xupra. 

So, where allegation was that defendant had guaranteed 
the payment of a note, and endorsed as such guarantor, and 
the proof was of a simple endorsement, it was held that 
this discrepancy constituted a failure of proof. 

Cottrell vs. Conklin, 4 Duer (N. Y.), 45. 

The defendant, confronted with such an allegation, might 
well deem himself prepared to meet the case of his own sup¬ 
posed negotiation without considering the circumstances 
of a negotiation by an unnamed subsequent party. 

The defendant seasonably availed himself of the objec¬ 
tion that a recovery could not be had upon proof of a nego¬ 
tiation different from that stated in the declaration. It was 
a total failure of proof. We submit that the objection should 
have prevailed. 
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SECOND POINT. 

The transfer of the note bearing the endorsement of the 
payee, made to the plaintiff by the maker of the note himself, 
was not a negotiation thereof in due course. The plaintiff 
bank, therefore, is not within the exceptional protection ac¬ 
corded by the law of negotiable instruments to a holder in 
due course. 

After the evidence of Halstead’s fraud in the procure¬ 
ment of this note, and his breach of faith in using it for 
the payment of his own debt to the plaintiff, the burden 
was cast upon the plaintiff to prove that it had acquired the 
note innocently and in due course. 

Johnson Co. Saw Bk. vs. Mendell, 36 App. D. C., 413. 

In order properly to direct a peremptory verdict for the 
plaintiff, the court must, then, first determine both that the 
bank acquired the note in good faith and that the negotia¬ 
tion was in due course. Upon that basis alone could a per 
emptorv verdict be directed. But the court did not, in 
fact, so determine. It left entirely open the question whether 
the negotiation by the maker was in due course, and took 
the case from the jury upon the assumption that the case 
was governed by some equitable principle wholly apart from 
the law merchant and the Negotiable Instruments Act. 
This we submit was clear error. 

The right of a holder to recover from an endorser notwith¬ 
standing his name has been obtained by fraud, is dependent . 
upon such holder’s bringing himself within the express ex¬ 
ception of the Negotiable Instruments law in favor of hold¬ 
ers in due course. 

Section 1362, Code D. C., provides that “in the hands of 
any holder other than the holder in due course, a nego¬ 
tiable instrument is subject to the same defenses as if it were 
non-negotiable.” 






ft 

1. The note was not negotiated in due course. 

The purchaser of a promissory note is bound to as¬ 
sume that the title of the holder and the liability of all 
parties is precisely that indicated by the paper itself. 

Central Bk. vs. Hammett, 60 N. Y., 158, 160. 

What are the rights and obligations of the several parties 
as indicated by this paper? 

This note in the hands of the maker, indicated that it 
had been issued by him to the payee and had been returned 
to the maker by reason of the extinguishment of the obli¬ 
gation. 

Central Bk. vs. Hammett, 50 N. Y., 158, 161. 

First Nat. Bk. vs. Harris, 7 Wash., 139, 143. 

Cox vs. Hodge, 7 Black f., 146. 

Beebe vs. Real Estate Bank, 4 Ark., 546, 550. 

Long vs. Cythiana Bank, 1 Litt. (Ky.), 290. 


The i>ossession of the note by the maker indicated, then, 
the payment of the debt for which it was given, and when 
he presented the note to the bank, he was in effect presenting 
evidence of the payment by him of the debt represented by 
the note. Such transfer is not in due course. 

“Taking an endorsed note from the maker is not 
taking it in ordinary course of business , for in the 
ordinary coarse of business the instrument would 
have passed from the maker to the payee or en¬ 
dorser.” 

1 A. & E. Ency. of Law, 2d ed., 367. 

“When a promissory note is presented by the 
maker, the purchaser has notice that the indorse¬ 
ments were not made in the ordinarv course of busi- 

%/ 
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ness, because in that event the maker would not have 
it in his possession.” 

Bank of Monongahela vs. Weston, 159 N. Y., 
201, 208. 

Smith vs. Weston, 159 N. Y., 194, 199. 

Central Bk. vs. Hammett, 50 N. Y., 158, 160. 

Nat. Bk. vs. Remsen, 43 N. Y., 226. 

Mulleson’s Est., 68 Pa. St., 212. 216. 

In Central N. Bk. vs. Hammett, 50 N. Y., 158, 
Balch & Co., the drawees of a bill placed in their hands 
for acceptance on account of a debt owing from them to 
the drawer, accepted it and presented it to the plaintiff 
bank for discount to procure funds to pay a previous note 
of their own to the bank. It was held that, the transfer 
not being in due course, the defendants (drawers), were not 
liable to the bank. The court said: 

“The plaintiff acquired the bill from Balch & Co., 
the drawees and acceptors, the persons primarily 
liable for the payment of the debt. It could only, 
in the ordinary course of business, and according to 
mercantile usage, have been in the possession of the 
transferor either for acceptance or after it had been 
paid, and in neither case would they have the right 
to transfer it.” 


Here it will be observed that the drawees and acceptors, 
Balch & Co., stood in precisely the same relation to the paper 
as Halstead, the maker of this note, and used it in precisely 
the same fraudulent way. 

The rule then followed as to transfer by the person pri¬ 
marily liable on the face of the paper (makers of notes and 
acceptors of bills), has been treated as accepted law in the 
principal mercantile States, such as New York. 

Being grounded u{>on the principle that the actual rela¬ 
tions of the several parties are those legally indicated by the 
face of the paper, it unquestionably states the true rule that 
negotiation by the maker is not negotiation in due course. 








Any different theory would necessarily disregard the 
obvious relations of the parties and proceed upon the assump¬ 
tion that the instrument does not state the truth. 

As said bv Sharswood, J.: 

“If the transaction were real, the payee would be 
the owner of the note—he alone would have the right 
to sell and dispose of it.” 

Mullison’s Est., 68 Pa. St., 216. 

The negotiation not being in due course, the holder “is 
subject to the same defenses as if the instrument were non- 
negotiable.” Code, sec. 1362. 

In other words, the plaintiff acquires no better title than 
the transferor had to give. 

“But the purchase of the note under the circum¬ 
stances detailed is not a purchase in due course of 
trade and could not invest the plaintiff with the 
rights of a bona fide holder; but he takes it subject 
to all equities existing against him.” 

Oberlin vs. Hardin, 6 Caldw. (Tenn.), 375. 

Being subject to all defenses the plaintiff is put upon 
inquiry as to the transferor’s title. Whatever the equities 
may be the transferee of the paper takes it subject to them. 

“The plaintiff was put upon inquiry as to the other 
notes, as they were presented by the maker/’ 

Bank vs. Weston, 159 N. Y., 189, 201, 209. 

Being put upon inquiry, he is necessarily put upon inquiry 
as to all defenses. In other words, he is put upon inquiry 
as to the real transaction and the right and title of the trans¬ 
feror to transfer to him. 

It was suggested by counsel for appellee that the only in¬ 
quiry the transferee is put upon is the question whether the 
paper is accommodation paper and that since accommodation 
is no longer a defense the inquiry becomes immaterial. 
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It is true that in many of the eases holding transfers by 
the maker not to be due course, the defense was that of ac¬ 
commodation. 

But that was merely an incidental circumstance. The 
negotiation not being in due course any other defense would 
have been equally available. For it was the want of due 
course that let in the defense of accommodation. Not the 
fact of accommodation that indicated the want of due course. 
The want of due course (rendering that paper as between 
the holder and payee as if non-negotiable), simply let in 
all defenses, and in these particular cases the defense hap- 
j>ened to be accommodation. But it is not always accommo¬ 
dation. That the suggestion to the contrary is unfounded 
is demonstrated by the leading case already cited, Central 
Bank v*. Hammett. There the defense let in was not ac¬ 
commodation but breach of faith by the acceptor in using 
the pa]^er for his own purposes. 

But this supposed limitation to cases of accommodation 
is not only unsupported by authority but unfounded in 
logic. 

If the negotiation by the maker is not in due course, then 
the paper becomes in effect simply non-negotiable paper. 
Code, sec. 136*2. So far as this paper is concerned, the law 
merchant and the negotiable act have ceased to operate. If 
the taker, out of course, being subject to all defenses, is put 
upon inquiry as to the transferor’s title, he is put upon in¬ 
quiry as to all circumstances affecting the transferor’s title, 
lie is bound by, and is subject to, the real facts of that 
title. 

If the maker is, in fact, transferring the paper under and 
in accordance with the authority of the payee, then upon 
proof of that fact the transferee could recover, because the 
payee would have no defense and the transferee would re¬ 
cover just as he would if the thing transferred had been a 

chattel or an ordinary chose in action. 

%/ 

On the other hand, if the transferee makes proper inquiry 
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of the payee and the payee tells him the maker is author¬ 
ized to transfer the pa[>er, then the transferee could recover 
against the payee by reason of the latter’s estoppel to dis¬ 
pute the statement upon which the transferee acted. But 
neither of these hypotheses is true in this case. And in 
both of the instances supposed, the transferee would recover, 
not as the holder of a negotiable instrument, but simply as 
the assignee of a chofte in action , now permitted to sue in 
his own name. 

Onlv when a note is transferred in the form and manner 
prescribed by the law merchant does the transfer become 
negotiation —bv virtue of which there is annexed the privi¬ 
lege of acquiring a good title though the transferor had 
none himself. 


THIRD POINT. 

The note, not having been transferred to the plaintiff in 
due course, is subject to the same defenses as if it were 
non-negotiable. 

The plaintiff, therefore, is in the position, not of the holder 
of a negotiable instrument, but of the assignee of a mere 
chose in action, and as such assignee simply stands in the 
shoes of Halstead, who had no rights whatever as against 
the defendant. 

This legal result cannot be overridden by any supposed 
considerations of natural justice. 

As already pointed out, the court below did not rule ex¬ 
pressly that this transfer was in due course and therefore 
created a good title; but, leaving that, as it were, on one side, 
proceeded to decide the case by the assumed applicability 
of some equitable principle wholly apart from the law mer¬ 
chant and the negotiable instruments act. Tie held in 
effect that, although Halstead obtained the endorsement of 
this note by false representations concerning his having the 


14 


stock for Howell, and used it in breach of faith, Howell 
must, nevertheless, pay it because, forsooth, Howell by en¬ 
dorsing the note upon the suggestion of Halstead had placed 
Halstead in a position to carry out a fraud. As between 
Howell and the l>ank. Howell (it was said) must bear the 
loss. 

It mav be asked. Does not every one wdio, deceived by false 
representations, places a note in the hands of another thereby 
enable that other to carry out a fraud? If for that reason 
the person originally deceived is to be liable at the suit of a 
transferee, whether in due course or not, then, pray, what 
is the use and meaning of the requirement of due course? 
The position taken by the court l>elow simply abolishes the 
nde of due course. I>et the holder of commercial paper 
l>e deemed innocent, then it makes no difference whether he 
took the paper in due course or not. This new doctrine 
simply repeals the hitherto plain rule that to give the holder 
a better title than his transferor had, he must both hold 
innocently and by negotiation in due course. 

This is but to destroy the distinction between negotiable 
instruments and choses in action non-negotiable. The whole 
law of negotiable instruments hinges upon the point that, 
for reasons of commercial policy, when negotiated in the 
special manner fixed and declared by the negotiable instru¬ 
ments lair (originally by commercial usage and now by posi¬ 
tive statute), this class of instruments shall be good in the 
hands of the person so taking them, although they would 
not have been good in the hands of the person from whom 
he took. 

This special and exceptional privilege, existing in and by 
virtue of the negotiable instruments law itself, arises only 
when the transfer is of the kind and character and in 
conformity with the manner specifically designated and re¬ 
quired by that law—that is, when it is innocent and in due 
course. 

The mistaken conception into which the learned justice 
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fell is one explained away by Willes, J., in the leading 
ease of Whistler vs. Forster, 14 C. B. N. S., 248. 

One Griffiths fraudulently obtained a check from the 
defendant on a representation that he would furnish de¬ 
fendant with money to cover the amount of it early the 
next day. He then passed the check to the plaintiff on ac¬ 
count of a debt due from him to the plaintiff, but he neg¬ 
lected at the time to endorse it. Later, indeed, the plaintiff 
obtained Griffiths' endorsement on the check, but that was 
after he had learned of the circumstances under which the 
check was obtained from the defendant. 

Here, it will be observed, the plaintiff, when the check first 
passed to him, acquired it without knowledge of the fraud 
and for value. But, holding that the plaintiff could not 
recover, Justice Willes said: 

“As to the second point, the general rule of law is 
undoubted, that no one can transfer a better title than 
he himself possesses— Nemo dot quod non habet. To 
this there are some exceptions, one of which arises 
out of the rule of the law merchant as to negotiable 
instruments. These being part of the currency are 
subject to the same rule as money and if such an in¬ 
strument be transferred in good faith for value be¬ 
fore it is overdue, it becomes available in the hands 
of the holder, notwithstanding fraud which would 
have rendered it unavailable in the hands of a pre¬ 
vious holder. This rule, however, is only intended 
to favor transfers in the ordinary arid usual manner 
whereby a title is acquired according to the law mer¬ 
chant, and not merely a transfer which is valid in 
equity according to the doctrine respecting the assign¬ 
ment of choses in action now indeed recognized, and 
in many instances enforced by courts of law; and it is 
therefore clear that in order to acquire the benefit of 
this rule, the holder of the bill must if it be payable 
to order, obtain an endorsement and that he is affected 
by notice of a fraud received before he does so. Until 
he does so he is merely in the position of an assignee 
of a chose in action and has no better title than his 
assignor.” 

Whistler vs. Forster, 14 C. B. N. S., 248. 


In short, one of the elements of the negotiation in due 

course in cases of bills payable to order, viz., endorsement, 

being wanting, the holder was simply in the position of a 

transferee of an ordinary chose in action and stood in the 
• * 

shoes of his assignor. 

Unless the instrument is transferred to the plaintiff in 
the ordinary and usual manner, according to the law mer¬ 
chant, then the right of the plaintiff is merely the same 
as if an ordinary right of action had passed to him by as¬ 
signment and he gets the rights which the transferor could 
convey and no more. But here Halstead, like Griffiths, hav- 
ing got the defendant's endorsement by fraud, had no right 
against the defendant which he could pass, and the peculiar 
title which the law merchant will create in the holder, upon 
compliance with the conditions prescribed by it, did not arise, 
because one of those conditions, viz., negotiation in due 
course, simply did not exist. We resj>eetfully submit that 
the action of the court below in leaving on one side the 
law of negotiable instruments and attempting to solve this 
controversy by reference to some supposed consideration of 
natural justice was a misconception of the nature and place 
of bills and notes in the scheme of Anglo-American law. 

In our law, both logically and historically, a promissory 
note (which in its essence is hut a promise in writing made 
by one person to another) is a mere right of action, to which 
is added, by virtue of the law merchant and upon the con¬ 
dition of conformity with the coarse prescribed by that law, 
a special quality of negotiability whereby, in the hands of a 
third party holding in due at arse, that right of action is 
freed from any defects which clogged it in the hands of the 
person from whom he took it. Whenever, bv failure to 
fulfill the requirements of that law, this superadded special 
quality attached to it by the law merchant falls away, the 
note becomes, as it was in the beginning, a mere right of 
action. 
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“In the hands of any holder other than a holder in 
due course, a negotiable instrument is subject to the 
same defenses as if it were non-negotiable.” 

Code, sec. 1362. 

The transfer by which such other holder takes it is not a 
negotiation at all, but an assignment merely, and, just as in 
the cases of other chases in action, the assignee takes no 
better right than the assignor had, and the note in his hands 
is subject to all defenses. 

Among the defenses thus let in, of course, is also absence 
or failure of consideration, and admittedly here there was no 
consideration whatever for Howell’s endorsement. “Absence 
or failure of consideration is matter of defense as against 
any j>erson not a holder in due course.” 

Code, sec. 1332. 

The plaintiff, then, not being a holder in due course, but 
the mere assignee of a chose in action, took nothing but 
what Halstead had to give, which was nothing. 

This consequence is the result of a positive rule of law. 
Considerations of supposed natural justice simply have noth¬ 
ing to do with the matter. “The general rule, both at law 
and in equity, is that no person can acquire title either to a 
chose in action or any other property from one who has 
himself no title to it." Crouch vs. Credit Foncier, L. R., 8 
Q. B., 380. 

As is well known, the rule formerly was that a chose in 
action could not be transferred at law at all, but might be 
assigned in equity with the effect that the assignee could sue 
at law in the assignor’s name to his own use. By Code, sec¬ 
tion 433, it is now provided, of course, that the assignee may 
sue in his own name, but his rights as assignee are just the 
same as before. He is but the assignee of a written promise, 
“a non-negotiable written agreement for the payment of 
money” (Code, sec. 433), and no principle of equity can 

3g 



make him any more than that. As such he stands simply 
in the place and is clothed with the right of the assignor. 
As said in the case last above cited: 

“I have no hesitation in saying that independently 
of the law merchant and of positive statute * * * 

the law does not, either in Scotland or England, en¬ 
able any man by a' written engagement to give a 
floating right of action at the suit of any one into 
whose hands the writing may come and who may 
thus acquire a right of action better than the right 
of him under whom he derives title.” 

Crouch vs. Credit Fonder, L. R., 8 Q. B., at 
p. 381, quoting 

Dixon vs. Bovill, 3 Macq., at p. 16. 


But we submit, with deference, that even on its own view 
the court below was mistaken in its application of equitable 
principles. 

Relying upon his own strong feeling as to what he believed 
to be naturally just, the court decided that Howell, though 
defrauded, must bear a lass rather than the bank, though 
not a holder in due course. Bit the law, in the event 

THAT THE BANK WAS NOT A HOLDER IN DUE COURSE, GAVE 
THE BANK NO RIGHT TO RELY UPON THE DEFECTIVE TITLE OF 

Halstead, and in effect warned it that in so taking out of 
course it would stand in Halstead’s shoes. 

“The very form of the paper itself carries notice 
to a purchaser of a possible want of power to make 
the endorsement and is sufficient to put him on his 
guard. If he fails to avail himself of the notice and 
obtain the information which is thus suggested to him 
it is his own fault, and, as against an innocent party, 
he must bear the loss.’’ 

West, etc., vs. Shawnee, etc., Bk., 95 U. S^, 
557, 559. 

It is plain, therefore, that there is no natural equity in 
favor of the bank. The bank, so notified, is simply not an 
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innocent party. The bank, taking out of course with its 
eyes open as to the legal result of so doing, was not defrauded, 
whereas Howell unquestionably was. 

The view of the court below was sought to be strengthened 
bv reference to the law of agency. Howell (it is said) had 
entrusted Halstead with the note as his agent, to be used to 
raise money for Howell’s benefit. Halstead indeed used it 
for his own benefit, but in raising money on it he did 
only that which was contemplated by his principal, Howell, 
and that, even if the bank took out of course and was put 
upon inquiry, inquiry of Howell would have resulted merely 
in How T ell’s confirming Halstead’s authority. This argu¬ 
ment, compounded of many different notions from different 
branches of the law, is susceptible of very plausible state¬ 
ments, but its essential unsoundness yields to the slightest 
analysis, and it is, in truth, already answered and disposed 
of by the positive rule of law that makes a holder not in 
due course simply the assignee of a promise. 

In fact, the answers to it are numerous and quite obvious: 

1. If the bank took not in due course, it was not the holder 
of a negotiable instrument, hut the mere assignee of a right 
of action against Howell. As such assignee it was not merely 
put upon inquiry, hut it had no title at all. For, getting 
no letter title than its transferor, Halstead, w T ho had none 
it had none. In its hands the title was simply defective and 
open to all defenses. 

2. If the bank were put upon inquiry and made none, 
it cannot now be heard to say what that inquiry would have 
developed. It cannot theoretically limit that inquiry before¬ 
hand and then conjecture what such limited inquiry would 
have disclosed. If bound to inquire, it would have to inquire 
fully and such inquiry would have shown at once that the 
proposed use of the note by Halstead to pay his own debt 
was a breach of faith and that the note had not been given 
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to him for that purpose, but wholly without consideration 
for another purpose upon confidence in a representation 
which was reallv untrue. 

%j 


3. From- the standpoint of the law of agency, the answer 
is equally plain. If Halstead is to be treated as an agent, he 
was not himself a holder of the note. Howell entrusted the 
note to Halstead to be dealt with according to the rights ap- 
f>earing upon the face of the paper. The only representation 
made by Howell as to agency is the representation iq>on the 
face of the paper. But the averment itself showed Halstead 
was not owner. For negotiation by the maker not being in 
due course, mm the note thereby being as if non-negotiable, 
the utmost representation upon the face of the paper would 
be that Halstead was authorized simply as agent to use the 
note for the benefit of the payee, Howell, owner of the note. 
Having become a party to a transfer of it as a non-negotiable 
instrument, by taking it out of course the bank cannot say 
that it took it upon Halstead’s supposed agency to negotiate 
it as a note, localise as agent Halstead could only negotiate 
for and on account of the payee, Howell, whereas in fact 
he transferred it. as the bank knew, for and on account 
of himself. The reasoning to the contrary is simply reason¬ 
ing in a circle. The matter all comes round to the same 
point, that the transfer was not in accordance with the law 
merchant, that it was not in due course, and that the bank 
cannot have the rights and privileges accorded only to such 
a holder. 

This rule of positive law, we submit with deference, dis¬ 
uses of the view of the eourt below that, whether law or not, 
the plaintiff’s claim to recover in this action could be sup¬ 
ported upon consideration of natural justice based upon the 
relative innocence of the two innocent parties. Apart from 
the question of jurisdictional power to enforce equitable 
remedies in an ordinary action at law, this is simply to im¬ 
port into this branch of mercantile law conceptions belong¬ 
ing to an altogether different order of ideas. Conceptions of 
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natural justice may well enough be resorted to in default of 
positive law, but, in a simple question of mercantile law 
like this, there is no occasion to resort to supposed considera¬ 
tions of natural justice which, indeed, would afford hut an 
unsafe guide for a detailed system for the execution, nego¬ 
tiation and discharge of commercial paper. “Positive law, 
whether customary or enacted, must come to our aid in 
such matters.” 

' In support of the opinion below one or two cases will doubts 
less be cited, in which, dealing with bills and notes, courts 
have invoked the rule or doctrine that where one of two inno¬ 
cent |>ersons are to suffer from the fraud of a third, he who 
has enabled such third person to commit the fraud must 
l>ear the loss. All such cases belong to a wholly different 
branch of the law of negotiable instruments,—the special ex¬ 
ception of negotiable instruments, negotiated a* *uch, from 
the general rule of law that a title cannot be founded on 
forgery. 

They are cases where a bill or note regular on it* fare 
has (*0100 into the hands of a holder in due course, whereas 
the opjynrent regularity was the result of the fraud of the 
third party committed under circumstances of agency 
or authority which estopped the maker from con test¬ 
ing it. For example, where the defendant has ac¬ 
cepted a bill in blank and intrusted it to the third 
party, who forged the drawing and the drawer's en¬ 
dorsement: or where the defendant has 4gned a note in 
blank and has intrusted it confidingly or negligently to a 
third person who ha- then filled in the blank for a greater 
amount than he was authorized; or where a bill hearing the 
forge*! signature of the drawer or the indorsement of a non¬ 
existent or fictitious payee has been accepted, and thereafter 
*>n the faith of that acceptance negotiated to a holder in due 
course. In all *uch cases the acceptor or maker w estopped 
from denying to a holder in due course the- existence of the 
drawer, the genuineness of the signature, and the authority 
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of the third person to do what he has done. Or, as it is 
sometimes phrased, the maker or acceptor by his conduct 
having enabled the third party to commit the fraud, he must 
bear the loss. All of these cases in which this form of the doc¬ 
trine of estoppel is invoked are now covered and governed by 
express provision of the Negotiable Instruments law, which 
is intended to be a complete code of the law on the subject 
(Code, sec. 1364, Liability of Maker; sec. 1365, Liability of 
Drawer; sec. 1366. Liability of Acceptor, and sec. 1327, 
Forged Signatures). The principle upon which they were 
originally decided is, therefore, of hut little interest. They 
never had, manifestly, anv relation to a case like that 
at bar. For it is to be particularly noted that these 
estoppels by conduct arise only in favor of a holder for value 
in due course, and in respect only of a bill or note regular 
on its face. 

“But it has been repeatedly explained that this 
e~top]>el is in favor only of such a bona fide holder.*’ 
France v*. Clark. L. R., 26 Chan. Pro., 257. 

262. 


Where the defendant, by his conduct, has furnished the 

7 v 7 

third party with .an apparent authority, and has thus enabled 
him to deceive the other innocent party by transferring to 
him in due course an instrument apparently regular on 
its face, he is precluded from denying the appearance of 
authority caused by his own conduct. But where there is 
no apparent regularity, there has been no deception. The 
other party, put upon notice by the very want of apparent 
regularity, is simply not deceived. In such case there has 
been no representation and therefore can be no estoppel. 

The doctrine comes into play only when you have first 
settled the question of holder in due course or not. And that 
question being settled, there is no occasion to invoke except 
where, otherwise, a holder in due course would have been 
met with the rule that forgery conveys no title. 



2 $ 


FOURTH POINT. 

» . . 

The plaintiff bank had notice of the infirmity in Halstead’s 
title. 

A bank or other corj>oration obviously in taking a note, 
“can act only through its officers or other agents.” The 
only knowledge or notice it can have is the knowledge or 
notice possessed by one or more of its human agents. . 

National Security Bank vs. Cushman, 121 Mass., 490, 
491. 

» . ' ' » 

The question then resolves itself into three inquiries. 1. 
What was the relation of Clapharn to the bank? 2. What 
was the relation of Clapham to Halstead? 3. What were 
the circumstances of the transfer? 

1. The relation of Clapham to the bank. 

Clapham was not only an agent and officer of the bank, 
but he was the executive head (Rec., p. 17). 

And it was he who also acted for the bank in this very 
transaction. 

It is impossible better to give knowledge or notice to the 
bank than by giving it to Clapham. In a sense, he was the 
bank. 

It can hardly be questioned that, if Clapham when taking 
the paper for the bank had actually known of Halstead’s 
fraud, the bank must have been deemed to know it. 

Craigie vs. Hadley, 99 N. Y., 131. ‘ ; ’ ‘ .. 

Nat. Sec. Bk. vs. Cushman, 121 Mass., 490, 4$l' ’ 

.. . f 7/ony] 

It would seem to follow that if Clapham had what in him 
would have been the equivalent of actual knowledge, the 
bank likewise must be deemed in possession of that equiva¬ 
lent 

t 

This brings us to the second inquiry. 
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2. The relation of Clqpham to Halstead. 

The brokerage business in question was the business of 
Halstead & Company. The title in itself imports the ex¬ 
istence of a firm. 

It is prima facie notice at least that it is as the title im¬ 
ports. the busine^ of a partnership. 

And, in fact, it was a partnership. Admitting for the 
sake of argument that it was not a partnership to the extent 
of the whole, or even the principal, business conducted under 
the name of Halstead Company, yet it was a partnership 
as to a necessary and integral part of that business. Without 
the Washington Stock Exchange business the business as a 
whole could not have been carried on as in fact it was car¬ 
ried on. 

And the result was that the two branches of the business 
were so far merged that the ledger account of each customer 
(both local stocks and New York stocks) was carried in 
one book and in one account. 

. Tn tjie ledger account of each customer the local stocks 
and the New York were ‘bunched’ together” (Rec., p. 14). 

Clapham then was unquestionably charged with knowledge 
that Howell was a customer of Halstead’s, for Howell was 
represented by Halstead to be a holder of American Bank 
stock traded in on the local exchange. 

Could Clapham knowing (or presumptively knowing) 
that Howell was carried on the book as a holder of Ameri¬ 
can Bank stock shut his eves to the other fact disclosed 

'' k ' i ' * 

by the entries of the same account? 

If not, then Clapham is charged with notice of what the 
real relations were between Halstead and Howell. 

Knowing the real relations, that Halstead did not have the 
stocks he purported to have, when Halstead presented this 
note for his own private debt, was not this circumstance suf¬ 
ficient to require Clapham to inquire of Howell? 

Canajoharie National Bank vs. Diefendorf, 123 N 
. Y., 191. 



on the next day, by which time the prior note had in effect 
been dishonored. 

The only argument having the semblance of an answer is 
that, granting all this, Clapham would be in a position of 
practicing fraud in his own or his partner’s interest on his 
principal, the bank, and therefore his knowledge, by reason 
of the conflict of interest, would not be imputable. This is 
clearly not the case. Clapham was not trying to defraud the 
bank, but everything he did was in the interest of the bank, 
and he was using his knowledge obtained by reason of his 
relations with Halstead to get for the bank what he believed 
to be good security in place of a bad one. 

In other words, a live note with one responsible party for 
a dishonored note on which one party was insolvent and the 
other dead. The admitted fact is that the dishonored paper 
would have had to be carried as overdue paper until the 
liquidation of Lynn's estate, and only paid if his estate was 
solvent. There is absolutely no room for the contention that 
Clapham, in taking this note with the knowledge he had, was 
endeavoring to defraud his principal. His knowledge, there¬ 
fore, was imputable to his principal, the bank. 

“The principal is chargeable with notice to or 
knowledge by the agent of matters affecting the rela¬ 
tion or obligations of the principal to third person, 
if the agent has such notice or knowledge at the time 
he is concerned for and acting in behalf of his prin¬ 
cipal in the execution of his agency. This knowl¬ 
edge of the agent is imputed to the principal, and 
held as constructive notice to him upon general prin¬ 
ciples of public policy.” 

Vevana Central Cheese Co. vs. Murtaugh, 50 
N. Y., 315, 316. 

“A bank or other corporation can act only through 
its officers or other agents. As in other cases of 
agency, notice to the agent, in the course of the 
transaction in which he is acting for his principal, of 



If under the same circumstances Clapham had taken the 
note for himself (and not the bank) could he have claimed 
to be an innocent holder? 

If not, then, as the person of all others through whom the 
bank, in any case, must get notice, how can the bank stand 
in a better situation? 

Another circumstance leading to the same result is also 
to be considered. Halstead was insolvent. Must not Clap- 
ham, as his partner, necessarily be assumed to know it. 

Knowing his insolvency would he not be charged with the 
duty of inquiring why he proposed to pay his own debt 
with a note on which Ilowell was liable. 

On its own theory of the law (which under this Point we 
have assumed to be correct), the plaintiff says that the note 
indicated at least accommodation to Halstead. Can one 
knowing the insolvency of the party accommodated take 
a note for that party's debt which really makes the accom- 
modator liable without making any inquiry? 

The fact that accommodation is now not generally a de¬ 
fense only makes the matter worse. For Clapham taking the 
note with knowledge that Howell, though accommodator, 
would be liable, and yet knowing Halstead’s insolvency, 
which was not known to Howell, would clearlv not be acting 
in good faith (oward Howell. 

This want of faith was obviously chargeable to the bank. 

3. The circumstances of the transfer. 

The significant point is that when Clapham accepted this 
note he had already been told by Halstead that unless he 
could use this note he would have to carry his first note as 
overdue paper. If Clapham did not already know that Hal¬ 
stead was insolvent or financially embarrassed, this state¬ 
ment would have apprised him of it, or at least made it a 
duty of good faith to inquire. Another circumstance was 
that the note was accepted so late on January 13th that it 
was necessarily carried into the business of and really taken 
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facts affecting the nature and character of the trans-’ 
action is constructive notice to the principal.” 

National Security Bank vs. Cushman, 121 
Mass., 491. 

Notice to an agent of the bank is notice to the bank in 
transactions conducted by such agent acting for the bank, 
within the scope of his authority, whether his knowledge was 
acquired in the course of the particular dealing or on some 
prior occasion. 

Cragie vs. Hadley, 99 N. Y., 131. 

It is submitted that the action of the court in directing a 
peremptory verdict was erroneous and that the judgment 
based thereon should be reversed. 

HENRY H. GLASSIE, 
TUCKER, KENYON & 
MACFARLAND, 

EDWARD S. BAILEY, 

Attorneys for Appellant. 
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BRIEF FOR APPELLEE. 


THE FACTS. 

The record discloses the facts in this case to be, 
briefly, as follows: 

The appellee filed suit in the court below against the 
appellant upon a promissory note for Three Thousand 
Dollars made by one Griffin Halstead thirty days after 
date, payable to the order of the appellant and dated 
January 13th, 1910, which note the appellant endorsed 
in blank. The declaration was in the form prescribed 
by the rules of the lower court and alleged that the ap- 
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pellee became the holder thereof before maturity and 
that the said note, not being paid at its maturity was 
duly presented for payment, dishonored and the appel¬ 
lant duly notified thereof, and that the said note has 
not been paid nor any part thereof. There was filed 
with the declaration a particulars of demand which 
consisted of a copy of the note sued upon, showing the 
endorsements in blank of the appellant, John H. How¬ 
ell, and of Griffin Halstead & Company by W. S. Royer, 
its attorney. There was also filed with the declara¬ 
tion an affidavit under the 73d rule of the court below. 

To this declaration there was filed pleas of non as¬ 
sumpsit and nil debet together with an affidavit of de¬ 
fense. 

Issue was joined and the case came on for trial. 

The plaintiff proved the signature of the appellant 
as an endorser on said note and also proved that the 
note had been presented for payment at its maturity, 
payment demanded and refused, that the note was duly 
protested and notice of dishonor mailed to the appel¬ 
lant as an endorser on said note. Appellee then of¬ 
fered said note in evidence and read the same to the 
jury. Appellee further proved that it was the holder 
and owner of said note before its maturity and that it 
had not been paid. It further appeared in the case in 
chief that the fjuestion of whether or not the note would 
be accepted for discount by the appellee was passed 
upon by the President and Cashier of the appellee, af¬ 
ter a conference between them. It further appears 
that Halstead, the maker of the note, was a stock broker 
dealing in stocks on the Washington Stock Exchange 
and also dealing in stocks both in the City of Wash¬ 
ington and the city of New York on what is known as 
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a margin. The appellant had been dealing with the 
said Halstead since November, 1908, and continued to 
deal with him up until the time he was adjudged a 
bankrupt. All of his dealings were on a margin. 

In December, 1909, appellant was about to leave the 
city for a short time and in order to protect his mar¬ 
gins during his absence he left with Halstead two notes, 
each in the sum of $2,500 both signed by Halstead, as 
maker, and endorsed by Howell in blank, and author¬ 
ized Halstead to discount the notes to protect his mar¬ 
gins, if necessary. 

After he returned to the city at a conference between 
them Halstead told appellant that he had used one of 
the said notes to protect appellant’s margins, and that 
he would need three thousand dollars ($3,000) further, 
instead of twenty-five hundred ($2,500), the amount 
of the remaining note^Jg^ further protect his margins. 
Thereupon the $2,500 A was cancelled and the said Hal¬ 
stead signed as maker the note in suit to the order of 
the appellant, which note the appellant endorsed in 
blank and delivered it to Halstead for the purpose of 
discounting it. The note was undated, but the en¬ 
dorsement was made about the 7th or 8th of January, 
1910. 

Halstead had formerly discounted with the Commer- 

% 

cial National Bank a note which was made by him and 
endorsed bv one R. H. Lvnn, at that time deceased, for 
$3,825. This Lynn note became due on January 13th, 
1910, and on that date the said Halstead, having dated 
the $3,000 note endorsed by Howell January 13th, 1910, 
offered it to appellee in payment of the Lynn note to¬ 
gether with cash representing the difference between 
the $3,000 and the $3,825. The President and Cashier 
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of the Bank considered the advisability of accepting 
the note in suit in payment of the Lynn note and finally 
agreed to discount it and apply the proceeds in part 
payment of that note. This was all done without any 
knowledge on the part of appellee that the note had 
been delivered to Halstead by Howell for any special 
purpose. 

There was offered in evidence a contract between 
Halstead and A. G. Clapham, the President of the ap¬ 
pellee bank, in which Halstead agreed, in considera¬ 
tion of the fact that Clapham agreed to furnish one- 
half of the money for the purchase of a seat on the 
Washington Stock Exchange, to divide the profits from 
the business obtained from sales on the said stock ex¬ 
change. Clapham had no interest in the business con¬ 
ducted by Halstead other than the commissions on 
sales made on the Washington Stock Exchange. He 
had no interest in business conducted on the New 
York Stock Exchange and no interest in Halstead’s 
sales which were made upon a margin. In fact, Clap¬ 
ham did not know that Halstead was dealing in mar¬ 
gins. (R., 18.) He never examined Halstead’s 

books, but accepted his payments from Halstead in 
accordance with the statements rendered to him. Ap¬ 
pellee had no knowledge of the fact that Halstead him¬ 
self was insolvent at the time the note was discoimted 
and had no notice or suspicion of any infirmity in said 
note or any defect in Halstead’s title to it. 

It is a very frequent occurrence for banks to dis¬ 
count notes for makers which have been endorsed by 
the payee. (R., 19.) 
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* THE ARGUMENT. 

Appellant has divided his argument into four points 
and for the convenience of the court, we shall present 
our discussion of the questions involved in the same 
manner. 


I. 

The first point made by appellant is that there was a 
fatal variance between the allegation that the defend¬ 
ant negotiated the note to the plaintiff and the proof 
that it was negotiated by Halstead, the maker. This 
contention is clearly untenable. 

The declaration alleges that Halstead by his promis¬ 
sory note promised to pay to appellant Three Thou¬ 
sand Dollars ($3,000) and that appellant duly endorsed 
the note before maturity to the plaintiff. The proof 
was that Halstead signed the note as maker to the or¬ 
der of appellant as payee and that appellant endorsed 
the note before maturity in blank. 

An endorsement of a note in blank is a negotiation 
to the whole world and makes the note payable to bear¬ 
er (Code, Section 1313) and its negotiation is effective 
by mere delivery. 

The fallacy of appellant’s argument on this point 
can be shown by a very simple illustration. Suppose A 
owed B $100 and gave C $100 in currency to pay the 
debt. Could it be said that an allegation by A that he 
had paid B were not sustained by proof that he had 
paid the money to C and that C had paid B? That is 
the precise contention that the appellant makes here. 

He says the declaration alleges that Howell nego¬ 
tiated the note to Halstead and that Halstead nego- 


6 


tiated it to appellee. The negotiation took place when 
Howell endorsed the note in blank, and after that time 
it passed as readily as if it were money and required 
no further endorsement. 

There was filed with the declaration a particulars of 
demand in which the precise note sued on was set out 
in full. This cured the defective allegation, if such 
there was, in the declaration in relation to the person 
who endorsed the note to the bank. 

This court in the case of Richards vs. Street, 31 App., 
427, held that^nistake in a declaration on a promissory 
note against an endorser in stating the order of en¬ 
dorsements is cured where the plaintiff’s particulars 
of demand correctly sets up a copy of the note with the 
endorsements. 

The particulars of demand showed the endorsement 
of Halstead & Company on the back of the note, which 
would certainly meet any objection which the appellant 
might raise. 

The principle that a variauce in order to be fatal 
must be material is so well settled and so overwhelm¬ 
ingly sustained by the authorities that it would be an 
insult to the intelligence of this court to elaborate upon 
it. 

What can be the materiality of the alleged variance 
in this case! We msist that the proof was strictly and 
absolutely consistent with the case as alleged, but if for 
the sake of argument let us grant that the technical 
variance stated by the appellant exists, then where can 
there be any material harm done the defendant by rea¬ 
son thereof! There was certainly no advantage taken 
of him on the trial. He was certainly not prohibited 
from making any defense that he might otherwise have 
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made. Ilis liability was in no way enlarged or in¬ 
creased, and we insist that if a technical variance 
existed it would be a travesty upon law and justice to 
allow it to affect the result of this case. 

II. 

The second proposition advanced by the appellant is 
that the transfer of the note bearing the endorsement 
of the payee, made to the plaintiff by the maker of the 
note himself was not a negotiation thereof in due 
course, and that the plaintiff bank is not within the ex¬ 
ceptional protection accorded by the law of negotiable 
instruments to a holder in due course. The principle 
thus enunciated, we shall endeavor to show is utterly 
groundless, either in law or in common sense. 

This question goes to the very root of this case, and 
the appellant must either stand or fall upon the propo¬ 
sition above stated, for if he is wrong in his statement 
of the law on this point, then the rest of his argument, 
which is founded on the correctness of this principle 
must fall by reason of its incorrectness. 

The first case cited by appellant deals with the ques¬ 
tion of the burden of proof, and is the case of Johnson 
County Savings Bank vs. Mendell, 36 App. D. C., 413. 
This case has no bearing on the case at bar. The only 
question decided in that case was that when fraud is 
shown in the procuring of a note the burden is upon 
the holder to show that it was an innocent holder in 
due course. 

That burden has not only been assumed in this case, 
but has been completely and fully sustained. In that 
case the plaintiff simply rested on the proof of the exe- 
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cution of the notes, and the defendant showed facts 
tending to prove the grossest and most flagrant fraud 
in the procuring of the note. The holder made no ef¬ 
fort and offered no evidence to prove either that it gave 
value for the note or that it was innocent of the fraud 
thus perpetrated upon the defendant. 

In bar the record clearly establishes the 

fact tliatS tooK this note for a full, valuable considera¬ 
tion on the very dav it was dated, and that it had no 
knowledge either actual or constructive of any infirmity 
existing in the note or in the title of Halstead. The 
record establishes the fact that there was nothing 
about this note to even arouse the suspicion of any rea¬ 
sonable man. This question of the burden of proof 
lias been very distinctlv stated by Mr. Justice Harlan 
in the case of King vs. Doane, 139 U. S., p. 166, in 
which he savs: 

“If in an action by an endorsee against the 
maker a negotiable note is shown to have been 
obtained by fraud, the presumption, arising 
merely from the possession of the instrument, 
that the holder in good faith paid value is so far 
overcome that he cannot have judgment unless 
it appears affirmatively from all the evidence 
whether produced by the one side or the other, 
that he, in fact, purchased for value. * * * In 
the case supposed he must show that he paid 
value. That fact being established, he will be 
entitled to recover, unless it is proved that he 
purchased with actual notice of defect in the 
title, or in bad faith, implying guilty knowledge 
or wilful ignorance.” 

The cases cited in support of the last named proposi¬ 
tion are: 
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Goodman vs. Simonds, 20 How., 343; 

Murray vs. Lardner, 2d Wall., 110; 

Hotchkiss vs. Bank, 21st Wall., 354; 

New Orleans, etc., Company vs. Montgomery, 95 
U. S., 18; 

Swift vs. Smith, 102 U. S., 442. 

It is next contended by appellant that in order to 
properly direct a verdict for the plaintiff, the court be¬ 
low must have first determined that the bank acquired 
the note in good faith, and second that the negotiation 
was in due course, and complains that the court did 
not determine these questions but decided the case up¬ 
on a principle which appellant contends is wholly in¬ 
applicable to the case. 

The court’s holding, about which the complaint is 
made, was to the effect that, as between the bank and 
Howell, the principle should be applied that where one 
of two innocent parties must suffer by reason of the 
fraud of a third party, that party should suffer who 
put it within the power of such third party to commit 
the fraud, or in other words that Howell, who put it 
within the power of Halstead to negotiate this note 
should suffer rather than the bank. 

This principle is not strange to the law of negoti¬ 
able instruments, and has been many times applied 
to cases precisely like the one at bar. 

Clement vs. Leverett, 12 N. H., 317; 

Collins vs. Martin, 1 B. & P., 648; 

Tucker vs. N. H. Savings Bank, 58 N. H., 83; 

Voss vs. Chamberlain, 139 Iowa, 569. 


IO 


In Clement vs. Leverett, supra, an agent of the de¬ 
fendants, entrusted by them with bills drawn by him 
payable to his own order, and by them accepted to en¬ 
able him to raise money for them, pledged the bills to 
a bona fide holder to secure money for his own use. It 
was held that the defendants having enabled their 
agent to hold himself out as owner were bound by the 
pledge and liable to the pledgee. 

In that case the court said: 

“But there is another principle, of earlier ap¬ 
plication, and of paramount influence in this 
case. The defendants entrusted Burley (their 
agent) with these bills, accepted by them, and 
thereby enabled him to hold himself out as the 
owner of them. * * * Assuming that Burley 

abused the confidence reposed in him the de¬ 
fendants who entrusted him with these nego¬ 
tiable evidences of debts must bear the loss. 
* * * The plaintiff is a bona fide holder with¬ 
out notice.” 

In the Collins case, supra, the plaintiff had deposited 
two bills of exchange endorsed in blank, with his 
banker, for collection when due. The banker pledged 
them to the defendant to secure a loan of money to 
himself. The plaintiff brought trover against the 
plegee and was non suited. It was held that the loss 
caused by the breach of confidence in the agent should 
fall on the plaintiff because he, by putting such nego¬ 
tiable paper into the hands of his banker for collec¬ 
tion enabled him to pledge them to an innocent holder, 
and that as between the two innocent parties the plain¬ 
tiff (in that case) must suffer. 

In Tucker case, supra, it was held that where the 
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owner of state bonds issued to a blank payee, endorsed 
them to another for safe keeping, and the latter wrong¬ 
fully pledged them to secure a loan made to him at the 
same time by a third person, who acted in good faith, 
the latter may hold them as against the owner. 

In the course of the opinion the following language 
was used: 

« 

“But where the owner of negotiable paper 
has, for a certain purpose, intrusted it to the 
care and possession of an agent selected by him¬ 
self, and that agent, in breach of his trust, has 
transferred the paper as collateral security for 
a loan made to him upon the faith of that secu¬ 
rity, and the innocent owner or the innocent 
pledgee must suffer a loss from such breach of 
trust in the owner’s agent, the loss falls on the 
principal whose agent caused the loss. And it 
is not believed that any contrary doctrine has 
ever anywhere been judicially expressed.” 

In the case of Voss vs. Chamberlain, the following 
very apt language is used in regard to the application 
of this principle to cases of this sort: 

“Defendants cannot, therefore, overcome the 
presumption that the Bank of Denison became 
the holder of the notes in due course—that is, 
without notice, by showing that the title of 
Green to such notes was defective. In other 
words, to defeat the title of the bank, defend¬ 
ants have the burden of proving want of good 
faith on the part of the bank in accepting the 
notes from Green. * * * 

“A rule often applied in deciding a contro¬ 
versy like this, between a holder of negotiable 
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paper and a party who has given it apparent 
validity in the hands of one transferring it with¬ 
out right is that, when one of two innocent per¬ 
sons must suffer by reason of the wrongful act 
of a third party, that one must bear the loss who 
made it possible for the third party to commit 
the wrong. It is not always easy to say whether 
in a particular case the one upon whom it is 
sought to cast the responsibility under this rule 
has done an act such as to charge him for the 
wrongdoing of another who has proceeded with¬ 
out legal authority; but the case before us is one 
coming well within the rule as often applied. 
The defendants held these notes payable to the 
order of Green and themselves and endorsed bv 
Green. In this condition the notes could not 
have been put in circulation so as to come into 
the hands of a holder in due course without 
notice. Defendants intentionally indorsed the 
notes with the purpose that they (should be ne¬ 
gotiated, and, although this purpose was not 
at the time carried out, they left the notes in 
this condition, apparently indorsed for negotia¬ 
tion and transfer by delivery, in the custody of 
the Exchange Bank of which Green was the 
owner and manager. By this act of placing the 
notes within the control of Green tliev enabled 
him to make a transfer of them by deliver}" as 
owner, and to put the Bank of Denison in such 

condition as to suffer a loss without anv fault 

* 

on its part if the apparent title acquired by it 
from Green should be held defective. It has 
often been held, that under such circumstances, 
the rights of the holder are superior to those of 
the previous party who has made the transfer 
of the instrument practicable.” 

It can hardly be contended by the appellent that the 
bank did not take this note in good faith. There is 
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not a line or a word in this record which tends in the 
slightest degree to impeach its bona tides. There is 
nothing in this record to indicate that the bank had 
the slightest reason to even suspect this note or Hal¬ 
stead^ title to it. 

We now come to consider whether or not the bank is 
a holder in due course. 

Section 1356 of the Code defines a holder in due 
course as follows: 



‘ ‘ WHO IS HOLDER IN DUE COURSE.—A 
holder in due course is a holder who has taken 
the instrument under the following conditions: 

First: That it is complete and regular upon 
its face. 

Second: That he became the holder of it be¬ 
fore it was overdue, and without notice that it 
had been previously dishonored, if such was the 
fact. 

Third: That he took it in good faith and for 
value. 

Fourth: That at the time it was negotiated to 
vda&pa he had no notice of any infirmity in the 
instrument or defect in the title of the person 
negotiating it.” 


The first requirement, to wit, that the instrument is 
» complete and regular on its face is fully complied with 

in this case. The completeness of the note can hardly 
I be questioned because it was made as every other note 

V is made and endorsed as every other note is endorsed 

^ in blank. 

But the appellant contends that the note was not 


regular on its face because it was presented for dis¬ 
count by the maker bearing the blank endorsement of 
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The first requirement, to wit, that the instrument is 
complete and regular on its face is fully complied with 
in this case. The completeness of the note can hardly 
be questioned because it was made as every other note 
is made and endorsed as every other note is endorsed 
in blank. 

But the appellant contends that the note was not 
regular on its face because it was presented for dis¬ 
count by the maker bearing the blank endorsement of 
the> payee. 
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If the bank had notice, such notice must be one of 
two kinds. It must have been either actual or con¬ 
structive notice, and if it was constructive notice such 
constructive notice must be presumed either from the 
condition or appearance of the note at the time it was 
taken, or from the fact that Clapliam, the President of 
the Bank, was associated in a business way with Hal¬ 
stead. 

The appellant does not contend that the bank had 
actual knowledge of any defect in Halstead’s title but 
he does contend that from the mere fact that this note 
endorsed in blank by the payee and being presented 
to the bank on the very day it was dated of itself put 
the bank upon notice of such infirmities. The appel¬ 
lant contends further, that from the fact that the note 
was in the possession of the maker it must be pre¬ 
sumed that the note was paid and extinguished. 

The appellant cites a number of cases to sustain the 
first proposition but an analysis of them shows that 
all they have decided, is that when a bank discounts a 
note endorsed by the payee for the maker that the 
bank is put upon notice that the payee’s endorsement 
is for accommodation. That is all that can be fairly 
gathered from the cases which he cites. This principle 
becomes immaterial in this case because the defense 
of accommodation is no longer a valid one in this/fcs- 
trict even though the holder at the time of taking the 
instrument knew the endorser to be an accommodation 
party. (Code, Section 1333). Moreover the record 
shows that Howell was not an accommodation en¬ 
dorser. 

The cases cited below fully sustain the proposition 
that the mere fact of the possession of the note by the 
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maker does not put the party taking the paper before 
maturity and for a valuable consideration upon notice 
of any defect in his title or infirmity in the instrument. 

Redlon vs. Churchill, 73 Me., 146; 

Eckert vs. Cameron, 43 Pa. St., 1*20; 

Mass. Nat. Bank vs. Snow, 187 Mass., 159. 

In the case of Redlon vs. Churchill, supra , the note 
was made by one George L. Churchill to the order of 
himself and endorsed by himself, and by the firm of 
Churchill and Melcher, which was a partnership com¬ 
posed of the maker and Melcher, and it was held that 
the form of the note was no notice to the holder of an 
intended or accomplished fraud on the firm by one of 
its members, and consequently that the holder without 
notice could recover against the partnership which had 
endorsed the note. 

The case of Eckert vs. Cameron, supra , was a rase 
in which the notes were made payable to the maker 
and endorsed by him, and also by several other per¬ 
sons. Plaintiffs then discounted the notes for the 
maker on the day of their date, before their maturity, 
and with the defendants’ endorsements upon them. It 
was there contended that the possession of the notes 
by the maker gave rise to the presumption that they 
had been paid and extinguished and put the endorsee 
upon notice of that fact. The court disposed of the 
contention in the following language: 

“Under such circumstances were the endorse¬ 
ments not binding, unless it was proved that the 
notes had never been negotiated, but were en¬ 
dorsed for the convenience of the drawers? A 
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bill or note which has been once in circulation, 
overdue, and coming from the hands of the ac¬ 
ceptor or maker, is presumed to be extinguished: 
Byles on Bills, 180; McGee vs. Prouty, 9 Met¬ 
calf, 546. This is because it was the duty of the 
maker or acceptor to take it up when it fell due, 
and therefore it is fairly inferable from his pos¬ 
session of it, after that time, that it has fulfilled 
its office. But before it has fallen due, the maker 
of a promissory note is under no obligation to 
take it up, and the reason fails for presuming 
its extinguishment from his then having it in his 
possession. And with the failure of the reason 
it is fair to conclude that the rule also ceases. 
When, as in this case, the maker offers for dis¬ 
count an endorsed note, on the day of its date, 
and before its maturity, the law does not infer 
from the endorsement and from the possession 
of the maker, that the note has either been paid 
or extinguished. It may be doubted whether 
the condition of such a note proves that it has 
ever been in circulation; whether, indeed, it is 
not rather a just infereyice that the endorsement 
was made for the accommodation of the maker, 
and the note left with him to raise money upon 
it.” 

The case of Massachusetts National Bank vs. Snow, 
supra, is a case which is exactly in point. It was de¬ 
cided under the negotiable instruments act of the State 
of Massachusetts, which is precisely the same as the 
negotiable instruments act in force in this District, 
and it construes that section dealing with the require¬ 
ment which must be met to constitute one a holder in 
due course. 

In that case the suit was on three promissory notes. 
They were signed by H. G. and H. W. Stevens, as mak¬ 
ers, were made payable to the order of Snow, the de- 


fendant, in payment of an indebtedness to him, and 
by him endorsed in blank. The defendant Snow after 
endorsing the notes put them in his desk from where 
they were stolen by the maker and by him discounted 
at the plaintiff bank without the knowledge or consent 
of the endorser. The suit was brought against the 
endorser by the discounting bank on the notes upon 
their not being paid at maturity. One of his defenses 
was that the plaintiff, the discounting bank, gained no 
title to the notes, it having discounted them for the 
maker, who had stolen them, or in other words, that 
the plaintiff was not a holder in due course within the 
meaning of the negotiable instrument law of that state 
dealing with the requirements necessary to be met in 

order to constitute a person a holder in due course: 

* 

The court said: 

“The notes, being indorsed in blank, were pay¬ 
able to bearer within the meaning of the statute. 
R. L., c. 73, Section 26, cl. 5. When the notes 
were taken to the plaintiff for discount Stevens 
was the bearer. R. L., c. 73, Section 207. The 
presentation of such notes for discount raised a 
presumption of fact that the bearer was the own¬ 
er of them. Pettee v. Prout, 3 Gray, 502. Upon 
the undisputed evidence and upon the defend¬ 
ant’s admission that the plaintiff took them in 
good faith and discounted them without knowl¬ 
edge of any infirmity in them or defect of title 
in Stevens, the plaintiff became a holder in due 
course, within the definition of the state. R. L., 
c. 73, Sections 69, 76. Boston Steel & Iron Co. vs. 
Steurer, 183 Mass., 140. There was not even 
anything to put the plaintiff upon inquiry, for 
the rate of interest was the same as Stevens had 
been paying on his loans from the bank for two 
years. The uncontradicted evidence, as well as 
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the defendant’s admission, makes it plain that 
the plaintiff had no notice of any infirmity in 
the instruments or defect in the title of Stevens, 
under the rule prescribed by the Statute, E. L., 
c. 73, Sec. 73, this rule, namely, that to constitute 
such notice the person to whom is negotiated 
must have had actual knowledge of the infirmity 
or defect, or knowledge of such facts that his 
action in taking the instrument amounted to bad 
faith, is the same as prevailed in this common¬ 
wealth before the enactment of the Statute. 
* # * 

The defendant’s contention that after the 
notes had been delivered to the defendant and 
endorsed by him they were stolen by Stevens, 
brings us to the question whether, under the ne¬ 
gotiable instruments act, a holder in due course, 
of a note payable to bearer, that has been stolen, 
can acquire good title from the thief. Even be¬ 
fore the enactment of the statute, while the de¬ 
cisions ivere not uniform, the weight of author¬ 
ity ivas in favor of an affirmative answer to the 
question. * * * 

The following specific language of the statute 
touching this question, as well as its provisions 
in other sections, was intended to establish the 
law in favor of holders in due course. But where 
the instrument is in the hands of a holder in due 
course, a valid delivery thereof by all parties 
prior to him, so as to make them liable to him is 
conclusively presumed. R. L., c. 73, Sec. 33. 
This conclusive presumption exists as well when 
the note is taken from the thief, as in any other 
case. Of course, this rule does not apply to an 
instrument which is incomplete. But in refer¬ 
ence to a complete, negotiable promissory note 
payable to bearer, it is a wholesome and salutary 
provision. See Greeser vs. Sugarman, 76 N. Y. 
Supp., 922. Upon the defendant’s statement 
and the counsel’s theory of the case, the rule is 
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applicable. The note was not only complete in 
form and execution but, upon his testimony it 
had been delivered to him by the maker as a 
binding instrument, and had afterwards been 
indorsed by him. Therefore the first sentence 
of the R. L., c. 73, Sec. 33, “Every contract on a 
negotiable instrument is incomplete and revo¬ 
cable until delivery of the instrument for the 
purpose of giving effect thereto,’’ was inappli¬ 
cable. The instrument had taken effect, and 
subsequently was negotiated by the bearer to the 
plaintiff as a holder in due course. That the 
bearer was also the maker was immaterial after 
the instrument had been so indorsed as to be¬ 
come payable to bearer. 

Upon the plaintiff’s theory of the facts, there 
was no theft, but an ordinary accommodation in¬ 
dorsement by the defendant for the benefit of 
the maker, and none of these questions arise.” 

The defendant contends that when Howell endorsed 
this note in blank and delivered it to the maker that 
act worked an extinguishment of the note, and its pos¬ 
session, therefore, by the maker was presumptive^i- 
dence that it had been paid. This is not only A true 
but when Howell endorsed this note in blank and de¬ 
livered it to Halstead he instilled in it the highest form 
of life known to negotiable paper. He made it pay¬ 
able to bearer and transferable by mere delivery as 
freely as if it were currency. 

Brown vs. Spofford, 95 U. S., 474; 

Collins vs. Gilbert, 94 U. S., 752; 

Peacock vs. Rhodes, 2nd Doug., 633; 

Mass. National Bank vs. Snow, 187 Mass., 159. 
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Nor is a note which is in the possession of the maker 
with the endorsement of the payee before it is due pre¬ 
sumed to have been paid. 

Erwin vs. Schaffer, 9 Ohio State, 43; 

Eckert vs. Cameron, 43 Pa. State, 120. 

In the case of Erwin vs. Schaffer, supra, Thomas N. 
Watterson of the firm of Callender, Watterson and 
Seward offered to the banking house of Schaffer & Cur¬ 
tis, for discount, a note unmatured, signed by the 
said firm to the order of John W. Erwin and by him 
and one Clark Lane endorsed in blank. The bank re¬ 
fused to discount the note in payment of another note 
of the same firm, which they held, but agreed to extend 
the other note upon the condition that the firm would 
give them the offered note as collateral security. The 
note became due, was unpaid and Schaffer & Curtis 
sued on the note. The defendants Erwin and Lane de¬ 
fended on the ground that the makers had no right 
to discount the note or to hypothecate it with the plain¬ 
tiff under the instructions which the endorsers gave 
to them, and that the note being in the possession of the 
makers gave the holders presumptive notice that it 
had been paid. 

The court in answering this contention said: 

“That although an endorsed note in the hands 
of the maker after due is presumed in law to 
have performed its office and to have been paid 
off and taken up by the maker, yet no such pre¬ 
sumptive arises in the case of such note before 
due, but that, on the contrary in such cases, it is 
legal presumption that the note is unsatisfied 
and is endorsed and placed in the hands of the 
maker for his accommodation.” 
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Tlie court by the language last quoted demonstrates 
the fallacy of appellants’ contention that the construc¬ 
tive notice given to the holder by the negotiation of a 
note by the maker goes further than to give him notice 
that the endorsement is an accommodation endorse¬ 
ment, for the case clearly decides that the notice is lim¬ 
ited to notice of accommodation. 

Further on in the opinion the court uses the follow¬ 
ing language: 

“And Shaffer & Curtis being ignorant of the 
special understanding, if any, with which the 
note was indorsed, the fact that the note had 
been offered for discount to themselves or others, 
before hypothecation to them, could make no 
difference to them; for, for all purposes of busi¬ 
ness with bone fide holders for value, without no¬ 
tice of the special understanding with which it 
was indorsed, the note was as perfectly at the 
command of the makers as if it had been made 
by Erwin and Lane to them. As to Shaffer & 
Curtis, without notice of the special understand¬ 
ing, the case is as if that special understanding 
had no existence, and the note was perfectly at 
the command of the makers for any legitimate 
transaction with bone fide parties , during the 
period which the note had to run; they might 
pledge, redeem, and repledge it as often as their 
necessities or convenience, in aid of which it 
was indorsed, might require. If the indorsers 
had intended to restrict the use of the note to a 
special purpose, they might have secured that 
end by a special indorsement; but failing to do 
this, and giving to the note a general currency, 
and failing also to keep track of the note and to 
recall, by notice to Shaffer & Curtis, during the 
period for which it teas first pledged, the gen¬ 
eral credit u'hich, by their indorsement, they 
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had imparted to it, it did not by the first pledge, 
become functus officio , and might well be again 
pledged for the remainder of the period which 
the note had to run before maturity.” 

There is no contention in this case that the bank had 
actual knowledge; the record discloses no facts or cir¬ 
cumstances beyond the note itself which would have a 
tendency to give it constructive notice unless it be the 
relationship between Clapliam and Halstead, which 
will be taken up later. Therefore, the only circum¬ 
stances we are now considering which would construc¬ 
tively give the bank notice is the appearance of the 
note, and the fact that it was presented for discount 
by the maker. 

In such cases the rule of law is that the question of 
notice is to be determined by a construction of the 
note and passed upon by the court, and is not a ques¬ 
tion to be submitted to the jury. 

Brown vs. Spofford, 95 U. S., 474; 

Collins vs. Gilbert, 94 U. S., 753; 

Andrews vs. Pond, 13 Peters, 65; 

Fowler, vs. Brantley, 14 Peters, 318. 

This case must be decided, of course, upon the rec¬ 
ord that is here, and this court, in order to reverse the 
case must find that from all the evidence contained in 
the record the bank, in discounting this note, either 
had actual knowledge of the fraud perpetrated by Hal¬ 
stead or that its action was such as to impute to it bad 
faith in accepting the note. A mere suspicion, which 
may have been attached to the note, if such was the 
case, would not prevent the bank from being an inno- 
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cent holder for value and in due course. This proposi¬ 
tion is sustained by almost every case, which has ever 
considered the question. It is certainly the well estab¬ 
lished and undisputed rule of this court and the fed¬ 
eral courts of this country. 

Brewer vs. Slater, 18 App. D. C., 48; 

Doe vs. Coal & Transportation Co., 78 Fed., 62; 

Leahman vs. Press, 106 Iowa, 389; 

Keene vs. Beelian, 40 Wash., 505; 

King vs. Doane, 139 U. S., 166; 

Murray vs. Lardner, 2 Wall., 110. 

m. 

It is not necessary to discuss at any great length this 
part of appellant’s brief because his whole argument 
is based upon the premise that the bank is not a bona 
fide holder in due course of the note in suit. If the 
court sustains the view that we have presented in the 
discussion of the last section of the argument then 
that action disposes of the question involved in this 
section, and we feel sure that under the law and facts 
in this case the court can not do otherwise than hold 
the bank to be a bona fide holder in due course of this 
note and consequently not affected by any of the orig¬ 
inal equities which may have existed between the prior 
parties. 

The appellant cites in his brief the English case of 
Whistler vs. Forster, 14 C. B. N. S., 248. The case, up¬ 
on analysis, shows that it has no bearing whatsoever 
upon any of the questions involved in the present case. 
In that case one Griffiths fraudulently obtained a 
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check from the defendant and passed it to the plaintiff 
on account of a debt due from him to the plaintiff. 
At the time he gave the check to the plaintiff he did 
not endorse the same although it was payable to his 
order. At the time plaintiff took the check originally 
he had no knowledge of any fraud practiced by Grif¬ 
fiths upon the defendant but learned between that time 
and the time he actually obtained Griffiths endorse¬ 
ment of the fraud. All the court held in that case was 
that title to negotiable paper is ordinarily and in the 
usual course of business passed by endorsement and 
that the plaintiff took no title to the instrument until 
he secured the endorsement of Griffiths and until that 
moment of time there was no title in him whatsoever. 
Naturally, then, if the plaintiff had knowledge of the 
fraud practised upon the defendant by Griffiths before 
he took title his position was no better than Griffiths. 
It is hard to understand why the case is cited in ap¬ 
pellant’s brief. It certainly decides no point at issue 
here. 

We have in this case a note made like every other 
note, perfectly complete and regular on its face and 
endorsed bv the defendant himself, in such a manner 
as to give it the highest degree of currency. 

The court below did not hold that the bank was not a 
holder in due course as is intimated on page 18 of 
appellant’s brief. The court simply held that Howell, 
by his own act made Halstead his agent to do with this 
note exactly what Halstead did do with it, that is to 
say, discount it and raise money upon it, and this was 
exactly what Halstead did, and the fraud upon Howell 
consisted in the misappropriation by Halstead of the 
proceeds of the discount of the note, and for this mis- 
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appropriation the bank could certainly in no wise be 
held responsible because section 1363 of the Code pro¬ 
vides that there is not even the burden of proof upon 
the holder to show that the title of any person, who 
has negotiated the instrument to him was defective in 
favor of a party who became bound on the instrument 
prior to the acquisition of such defective title. How¬ 
ell became bound on this note the minute he endorsed 
it, and the fraud practised upon him by Halstead was 
practised upon him after the plaintiff took the note 
on the faith and credit of Howell’s endorsement. 
There are many cases which hold that when a party 
signs a note and puts it into the hands of a third party 
for a specific purpose he makes that party his agent 
and is bound by his act as against a bona fide holder 
for value even though that third party violated his 
instructions and used the note for an entirely different 
purpose from that for which it was given. 

Clement vs. JLeverett, 12 N. IL, 317; 

Tucker vs. N. H. Savings Bank, 58 N. H., 83; 

Voss vs. Chamberlain, 139 Iowa, 569; 

Collins vs. Martin, 1 B. & P., 648. 

IV. 

The contention of the appellant under this point is 
not sustained by the record in this case. The record 
shows that Clapham was the president of the appellee 
bank, and that he had an agreement with Halstead 
whereby he participated in the profits made by Hal¬ 
stead from sales made upon the Washington Stock 
Exchange, which was only a small part of the business 
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carried on by Halstead. He had no interest in the 
sales made upon the New York Stock Exchange and 
he had no interest in the profits made on sales upon a 
margin. He says that he did not, at any time, examine 
the books of Halstead to see that Halstead was paying 
him his full profit on his interest in the special depart¬ 
ment of Halstead’s business in which he was inter¬ 
ested. He took Halstead’s statements as true without 
question. Appellant assumes from this limited con¬ 
nection between Halstead and Clapham, that Clap- 
ham must be presumed to have had full knowledge of 
everything which Halstead did in his business in ref¬ 
erence to sales in all branches of his business, whether 
on the Washington Stock Exchange (in which he was 
interested) or otherwise (in which he was not.) 

Suppose Clapham had done just exactly what the 
appellant says he is presumed to have done. Suppose 
he had gone to Halstead and had demanded that he 
be allowed to inspect Halstead’s books under his con¬ 
tract—that he be allowed to examine not only Hal¬ 
stead’s books relating to transactions on the Washing¬ 
ton Stock Exchange but that he examine his books 
relating to all of his transactions. Would he have had 
any right to do so under his contract and relationship 
with Halstead as shown by this record? Would not 
such demand upon his part have been impertinence, 
and could not Halstead with all propriety have re¬ 
fused to allow him to see them because he had abso¬ 
lutely no interest in their contents, he not having any 
interest in the profits derived from them? 

There are many cases holding that the fact that a 
person connected with the discounting party is also 
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connected with the party applying for the discount 
raises no presumption of knowledge which can be im¬ 
puted to the discounting party. 

Richmond, etc. Company vs. Dick, 52 Fed., 379; 

Westfield Bank vs. Cornen, 37 N. Y., 320; 

Atlantic State Bank vs. Savery, 82 N. Y., 291; 

Iowa National Bank vs. Sherman, 17 S. D., 778; 

Manufacturers’ Bank vs. Newell, 71 Wis., 309; 

First National Bank vs. Loyhed, 28 Minn., 396. 

In the case of Richmond, etc. Company vs. Dick, 
.supra, a manufacturing corporation received negoti¬ 
able notes for property sold. The notes were discount¬ 
ed by the banking linn in which the president of the 
corporation holding the notes was a partner. He had 
no actual knowledge as to the consideration for the 
notes or the transaction in which they were given. 
The discounting bank sued the maker of the notes up¬ 
on their failure to pay them at maturity, and the de¬ 
fense set up was that there was a failure of considera¬ 
tion in the notes, and the President of the Company to 
which the notes were given, and which discounted 
them with the plaintiff was also a partner in the bank¬ 
ing firm which discounted the notes. It was held in 
that case that the mere fact that the president of the 
corporation taking the notes from defendant was also 
a partner in the banking firm discounting them could 
in no way impute any knowledge to the discounting firm 
which was sufficient to effect it with constructive no¬ 
tice of the consideration for the notes and of an alleged 
failure thereof. In the course of the opinion, it was 
said: 
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“There is no evidence whatever tending to 
show that the notes were not acquired before 
maturity and for value. The sole contention is 
that the plaintiff had notice through S. B. Dick, 
lie denies all actual knowledge of the transac¬ 
tion and the sole inquiry is did his position as 
president give him such notice, and put such 
means of knowledge in his power as to defeat 
the title of his firm? The title of a holder of 
negotiable paper for value before maturity can 
only be defeated by showing bad faith in him, 
which implies guilty knowledge or willful igno¬ 
rance of the facts impairing the title.” 

And the court held, as above stated, that the bank 
could not be presumed to have any knowledge of any 
equities that might exist between the original parties. 

In the case of Iowa National Bank vs. Sherman, 
supra, the syllabus states the law on this subject as 
follows: 


“Although the president and the cashier are 
officers and stockholders in another corporation, 
which is the payee of a note transferred to the 
bank, the bank is not charged with constructive 
notice of defenses of the maker against such 
payee, of which neither of such officers had 
actual notice.” 

And in the opinion in the same case the following 
very clear statement of the law is made: 

“This brings us to the next and more im¬ 
portant question, namely, Was the bank, 
through its officers, charged with the notice of 
the defendants’ defense to the action? It was 
shown that the president and cashier of the 
bank had no actual knowledge that there was 
any defense to the note, and the question is, 
Can they be held to have constructive notice by 
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virtue of their connection ivith the Janney Man¬ 
ufacturing Company as its treasurer and secre¬ 
taryf We are of the opinion that to hold that 
they had such constructive notice would be car¬ 
rying the principles of constructive notice too 
far , in order to defeat negotiable paper held by 
a corporation whose officers hold stock in and of 
which they are officers.” 

The last named ease quotes at length the Newell and 
Loyhed cases above cited and an examination of them 
will show that they fully sustain the proposition above 
stated, and they all hold that to impute knowledge to a 
bank discounting a note under such circumstances 
would be carrying the doctrine of constructive notice 
to an absurd length. It can certainly not be con¬ 
tended in this case that Clapham had any actual knowl¬ 
edge of the fraud which Halstead was practising upon 
Howell but even if he had such actual knowledge it 
would not have been obtained by reason of his con- 
nection with the bank and would not have been ob¬ 
tained in the course of his employment, and the bank, 
therefore, would not be bound by the knowledge which 
he had, and which was not communicated by him. 

In the case of Westfield Bank vs. Cornen, supra, the 
action was on a note made bv the defendant, bv his 
attorney, H. A. Bartlett, dated September 16th, 1860, 
payable three months after date to the order of Carson 
and Hard, and by them endorsed to Jessup and Laflin, 
who endorsed it to the plaintiff. It appeared that the 
note was made for the accommodation of Carson & 
Hard and signed by Bartlett without the knowledge or 
consent of the defendant. It is further shown that 
Jessup, who endorsed the note to the plaintiff was one 
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of its directors, and that he had actual knowledge of 
the object for which the note was made. In that case 
it was held: 

First, that wherever the very act of the agent is au¬ 
thorized by the terms of the power so that, comparing 
the act done by the agent with the language of the 
power, the act itself is warranted thereby, such act is 
binding on the principal as to all persons dealing in 
good faith with the agent. 

Second, that notice to a director of a bank or knowl¬ 
edge derived by him while not engaged officially in the 
business of the bank can not operate to its prejudice. 

In the case of Atlantic State Bank vs. Savery, supra, 
it appeared that one Leonard was a member of a firm 
which discounted the note to the plaintiff, and knew 
that the person endorsing it had no right to endorse 
the name of the defendant firm to it for the purpose 
for which it was endorsed, and it also appeared that 
he was a director in the plaintiff bank. 

It was contended in that case that his knowledge 
should be imputed to the bank, but the court held oth¬ 
erwise, saying: 

“If the knowledge of the director was ac¬ 
quired in his official capacity the bank also is 
presumed to have it, but if it was acquired as a 
private person might have acquired it, the bank 
is not chargeable. Leonard comes within the 
latter condition. The information which he had 
was not communicated to him as a director nor 
did he acquire it while engaged in its business. 
It did not belong to the plaintiff, and there can 
be no presumption that it was communicated 
to it.” 


According to appellant’s contention Clapham, by 
reason of his limited association with Halstead in busi¬ 
ness must be presumed to have known that Halstead 
was committing a fraud upon Howell in discounting 
this note, and he must be presumed to have known that 
Halstead was insolvent. Neither of these contentions 
can be upheld by any facts which appear in this rec¬ 
ord. But even if he had the knowledge that Halstead 
was insolvent and that he was practising a fraud upon 
Howell, yet if with all that information before him, he, 
as a partner of Halstead, usedlhis influence with the 
bank to secure the discount of this note for the benefit 
of his firm, can it be said that he was acting for the 
bank rather than for his firm? Isn’t it perfectly ap¬ 
parent that in doing so he was doing so for the benefit 
of and in the interest of his firm, and was acting as its 
agent and for its benefit and against the interest and 
benefit of the bank? Under such circumstances it is 
inconceivable that the bank would be bound by any 
knowledge which he might have had and concealed 
from it. 

Appellant states in his brief that Halstead told the 
bank that unless it would accept the Howell note in 
payment of the Lynn note that the bank would have to 
carry the overdue Lynn note. The record does not so 
state. Clapham in his testimony found at the bottom 
of page 17 and top of 18, says: 

“Mr. Howell came in on the 13th, the day 
the other note matured and stated that owing 
to Lynn’s death lie would either have to earn 7 
past due paper until Mr. Lynn’s estate was set¬ 
tled or he could give the bank a note of $3,000 
with the endorsement of Mr. John H. Howell 
and pay $825.” 
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There was certainly nothing in Halstead’s state¬ 
ment, that unless he, Halstead, could make some ar¬ 
rangement to take up the Lynn note, that he, Halstead, 
would have to carry it as overdue paper, which could 
apprise the hank that he was insolvent. There is noth¬ 
ing in the record to show that he, at any time, inti¬ 
mated to the hank that if it did not accept the Howell 
note that it, the bank, would have to carry the Lynn 
note as overdue paper. 

Appellant further says that in accepting the Howell 
note Clapham secured for the bank a good note in place 
of a bad note. There is not a line in the record to in¬ 
dicate that the bank had any reason to believe that 
either Halstead or the estate of Lynn was insolvent. 

We therefore earnestly submit that the defendant at 
the trial produced no evidence upon w T hich any issue 
of fact was raised to be determined by the jury, and 
he produced no evidence which was sufficient in law 
to deprive the plaintiff of the rights of a holder in due 
course, and the court was right in directing a verdict 
for the plaintiff, and this action should be affirmed. 

Wade H. Ellis, 

R. Golden Donaldson, 
Abner H. Ferguson, 

Attorneys for Appellee. 
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